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© Summary

(%) Draft Enviromnmental Impact Statement

() Final BEnvirommental Iméact Statement

Department of Commerce, National Cceanic and Atmespheric Administration,
Office of Coastal Zone Management. For additional information
about this proposed action or this statement, please contact:.

Pacific Regional Manager

Office of Coastal Zone Management

Naticnal Cceanic and Atmospheric Administration 3300
Whikehaven Street, N.W. Washington, D.C.
202/254-7100

Written ecamments should be forwarded to the Pacific Regional Manager
at the above address.

1. Type of Action

Proposed amendment to the Washington Coastal Zone Management Program
deleting the Evans Policy Statement on oil port location,

(x) Administrative () Legislative

2. Brief Description of the Proposed Acticn The proposed action is
the approval by the Assistant Administrator for Coastal Zone
Management of the deletion of four paragraphs* on page 136 from the
approved Washington Coastal Zone Management Program. This text

deals with the siting of a single major crude petroleum transfer

site at or west of Port Angeles. These paragrarhs will be referred
to in this document as the "Evans policy" or "Evans Policy Statement”.
The acticn is proposed in response to a request that the Office of
Coastal Zone Management received from Governor Dixy Iee Ray of the
State of Washington.

3. Summary of Environmental Imoacts and Adverse Environmental Effects
The legal analysis performed as part of the OCZM Review of the propesal
to delete the Evans Statement from the Washington Coastal Zone Management
Prcgram has shown the policy statement to be unenforceable under both State
and Federal law., Deletion of this unenforceable policy will not decrease
the protection under state or Federal law afforded the resources of Puget
Sound and the Straits of Georgia and Juan de Fuca. Any persuasive effect
that this policy may have on current decisiommakers is independent

of its inclusion in or exclusion from the Washington Coastal Zone Manage-
ment Program., This policy, which lacks force of law or regulation,
derives no legal force fram its incorporation in the WCZMP. The Office
off Coastal Zone Management has determined, therefore, that the proposed
Federal action will not have any identifiable direct and significant
impact on the quality of the human enviromment. The intense interest

. and controversy surrounding the proposed deletion of the Evans policy

statement, however, prompts this Office to provide full opportunity for

" open, public review of the proposed amendment through the EIS process.



4., Altermatives Considered

A. 2pprove the proposal to delete the Evans Policy Statement
for reasons other than its lack of enforceability, that is:

1. because there are currently adequate assurances of pro-
tection of the Puget Sound envircrmment; or,

2. 1in order to resclve concerns that the Evans Policy
Statement was not properly incorporated into the
Washington CZM Program.

B. Delay approval of the proposal to delete the Evans Policy
Statement: -

1. until after the energy facility siting element pursuant
to Section 305(b)(8) of the CZMA has been approved as part
of the management program; or,

2. until misinterpretation of the State policy statement on
page 17 of the Program regarding transshipment sites is
resolved.

)

C. Deny approval of the proposal to delete the Evans-Policy Statement:
because deletion might adversely impact the national interest in
Puget Sound as expressed by the Magnuson Amendment to the Marine
Mammal Protection Act (P.L. 95-136). '

D. No action: the State could withdraw the amendment regquest.
5. List of all Federal, State and local agencies who have been given the

cpportunity to cament on this document:

Federal Agency Distribution

Advisory Council on Historic Pres. Department of Transportation
Department of Defense Envirormental Protection Agency
Cepartment of the Navy " Pederal Energy Regulatory Commission
U.S. Air Force General Services Administration
U.S. Army Corps of Engineers Marine Mammasl Commission
Department of Agriculture Nuclear Reguldtory Coammission
‘Department of Commerce : U.S. Coast Guard

Department of Energy

Department of Health, Edu. and Welfare
Department of Housing and Urban Dev.
Department of the Intericr

Department of Justice

Department of Labor



National Interest Group Distribution

AFL~CIO

American Asscociation of Port Authorities
American Bureau of Shipping

American Fisheries Society

American Gas Association

American Industrial Develcpment Council
American Institute of Merchant Shipping
American Oceanic Organization

American Petroleum Institute

American Shore and Beach Preservation Association
American Society of Civil Ergineers

American Society of Planning Cfficials
Anerican Water Resources Association
American Waterways Cperators

amcco Production Company

aAshland Oil, Inc.

Asscciation of Cil Pipelines

Atlantic Richfiled Company

Beating Industry Asscciation

Center for Natural Areas

Chamber of Camerce of the United States
Chevron, USa, Inc.

Coastal States Qrganization

Conservation Foundation .

Continental Oil Company

Council of State Govermments

Council of State Planmning 2gencies

The Cousteau Society

CIM Newsletter

El Paso Matural Gas (o.

Envircrmental Policy Center

Envirormental Defense Fund, Inc.
Envirormental Law Institute

EX{ON Company, U.S.A.

Getty Oil Company

Gulf Energy and Minerals, U.S.

Independent Petroleum Association of america
Industrial Union of Marine and Shipbuilding Workers of America
Institute for Marine Studies

Interstate Natural Gas Association of Fmerica
Ieague of Wanen Voters Education Fund
Marathon Oil Company

Marine Technoloqy Society

Mobile 0il Corporation -

Murphy Oil Company

National Asscciation of Conservation Districts
Naticnal Asscciation of Counties

National Association of Dredging Contractors
National Association of Engine and Boat Manufacturers
National Association of Regional Councils



National Association of State Boating Law Administrators
Naticnal Audubon Society

National Boating Federation ,
National Coalition for Marine Conservation, Inc.
Naticnal Commission on Marine Policy
National Conference of State Legislatures
National Envircrnmental Develcpment Association
National Federation of Fishermen
National Fisheries Institute

Mational Govermors Association

National Ieague of Cities

National Ocean Industries Association
National Petroleum Council

Naticnal Petroleum Refiners Association
National Wildlife Federation

National Waterways Confersnce

Natural Gas Pipeline Company of america
Natural Resources Defense Council

The Nature Conservancy

Qutboard Marine Corporation

Shell 0il Company ‘
Shellfish Institute of North aAmerica
Shipbuilders Council of America

Sierra Club

Skelly Oil Company

Society of Industrial Realtors

Sport Fishing Institute

Standard Oil Company

Sun Oil Company

Tennece 0il Company

Texaco, Inc.

Union Oil Company of California

U.S. Conference of Mayors

Water Transport Asscciation

Western Oil and Gas Association

Wildlife Management Institute

World Dredging Association

State Distributicn

201 State and Iccal Agencies and Interested Parties

6. This Craft Envirommental Impact Statement was filed at the Environ
mental Protection agency on 11/17/78. The Notice of Availability of

this decument appearsd in the Federal Register on 11/24/78. The camment
pericd will close on 1/30/79.

NCTE: The Final Impact Statement will be sant to all parties who camment
on the Draft Envircrmmental Impact Statement, and all who request a copy of
the document.
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PART ONE:

INTRODUCTION



A. The Federal Coastal Zone Management Act

In response to intense pressures, and because of the importance
of cocastal areas of the United States, Congress passed the Coastal Zone
Managsment Act (P.L. 92-583) (hereinafter referred to as the CZMA or
the Act) which was signed into law on October 27, 1972, The Aot author-
ized a Federal grant—:.rhald program to be administered by the Secretary
of Commerce, who in turn delegated this responsibility to the Naticnal
Oceanic and Atmospheric Administration's (NOAA) Office of Coastal Zone
Management {OCZM). The Coastal Zone Management Act of 1972 was substan—
tially amended on July 26, 1976, (P.L. 94-370). The Act ard the 1976
amendments affirm a national interest in the effective protection and
develogment of the coastal zone, by providing assistance and encouragement
o coastal States to develop and implement raticnal programs for managing
their coastal zones.

Broad gquidelines and the basic requirements of the CZMA provide the
necessary directicn for developing these State programs. These guidelines
and requirements for program develcpment and approval are contained in
15 CFR Part 923, as revised and published March 1, 1978, in the Federal
Register. In sumary, the requirements for program approval are that a
State develop a management program that:

(1) Identifies and ew;'aluates those coastal resources recognized
in the Act that require management or protection by the State;

(2) Reexamines existing policies or develcps new policies to manage
these resources. These policies must be specific, comprehensive
and enforceable, and must provide an adequate degree of pre-
dictability as to how coastal resources will be managed;

(3) Determines specific uses and special geographic areas that are
to be subject to the management program, based on the nature of
identified coastal concerns. The basis for management use
(or their impacts) and areas should be based on resource
capability and suitability analyses, sccic-econcmic considerations
and public preferences;

(4) Identifies the inland and seaward areas subject to the management
program;

(5) Provides for the consideration of the national interest in the
planning for and siting of facilities that meet more than local
requirements; and

{6) Includes sufficient legal authorities and organizational arrange-
ments to implement the program and to insure conformance to it.

In arriving at these substantive aspects of the management program,
Statas are obliged to follow an cpen process which involves providing
information to and considering the intervests of the general public,
special interest groups, loccal govermments, and regional, State, interstate
arnd Federal agencies.



Section 305 of the CZMA authorizes a maximum of four annual grants
to States to assist them in development of a coastal management program.
After developing a management program, the State may submit it to the
Secretary of Cammerce for approval pursuant to Section 306 of the CZMA.
If approved, the State is then eligible for annual grants under Section
306 to implement its management program. If a program has deficiencies
which need to be remedied or has not received Secretarial approval by the
time Sectiocn 305 program development grants have expired, a State may be
eligible for preliminary approval -and additional funding under Secticn 305(d).

Section 307 of the Act stipulates that Federal agency actions shall be
consistent, to the maximum extent practicable with approved State management
programs. Section 307 further provides for mediation by the Secretary of
Commerce when a serious disagreement arises between a Federal agency and a
coastal State with respect to a Federal consistency issue.

Section 308 of the CZMA contains several provisions for grants and loans
to coastal States to enable them to plan for and respond to on-shore
impacts resulting from coastal energy activities. To be eligible for
assistance under Section 308, coastal States must be receiving Section
305 or 306 grants, or, in the Secretary s view, be develcoping a management.
program consistent with the pol:.c:.es and cbjectives contained in Section
303 of the CZMA.

Section 309 allows the Secretary to make gfants‘ {90 percent Federal
share)} to States to coordinate, study, plan, and implement interstate
ccastal management programs.

Section 310 allows the Secretary to conduct a program of research,
study, and training to support State management programs. The Secretary
may also make grants (80 percent Federal share) to States to carry out
research studies and training required to support their programs.

Section 315 authorizes grants (50 percent Federal share) to States to
acquire lands for access to beaches and other public coastal areas of
envirommental, recreaticnal, historical, assthetic, ecological, or cultural
value, and for the preservation of islands, in addition to the estuarine
sanctuary program to preserve a representative series of undisturbed
estuarine areas for long-tem scientific and educaticnal purposes.



B. Review of Events Leading to the Proposed Action

After passage of the CZMA in 1972, the State of Washington was one of
the first coastal states to express interest in the new grants-in-aid
program administered pursuant to the Act by the Department of Cammerce.
Coastal resource management had already been acknowledged to be an impor-
tant State concern with the passage by the State Legislature of the Shoreline
Management Act in 1971. Comprehensive coastal management program developnent
was accelerated with the additional Federal monies.

Cn February 14, 1975, the then Governor Daniel J. Evans, submitted
to OCZM on behalf of the State of Washington, a preliminary draft ccastal
Zone management program. The draft consisted of a description of the
policies and procedures to be used in managing Washington's coastal
resources and a documentation of the state laws and administrative
requlations.

Comments on the Program were solicited at this time frcm Federal
agencies in order to identify their coastal zone management concerns,
activities, program problems and expectations. These camments assisted the
Department of Ecology, the lead State agency for coastal management, in
the revision of the preliminary document. The revised draft of the Program
was distributed to Federal agencies and the general public for camment in
March of 1975. In addition, the draft envirommental impact statement on
the Program was the subject of a joint OCZM/Department of BEcology hearing
of April 22, 1975.

-

The major concerns which surfaced during the review pericd dealt with
Federal/State relationships, the State's organizational network, and a lack
of clarity in the description of scme of the substantive Program elements.
PrelmmaryappmvaloftheWCZWwasgrantedbytheSecretaryof Cammerce in
May 1975, and the State was given a supplemental development grant to work
intensively on the concerns described above.

Fomal review of the proposed coastal zone management program by Federal
agencies hegan in March of 1975. ILetters of cament to OCIM identified con-
cerns about the specificity and clarity of State policies with respect to
energy facility siting, planning, and consideration of the national interest,
Federal camments ¢n the revised January 1976 draft decument indicated that
these concerns still had not been addressed by the State to the satisfaction
of the Federal energy agencies. (See Attachment A)

Public concerns with respect to energy facilities and the protection of
coastal resources surfaced repeatedly at the State level during this pericd
of procgram development. On Octcber 18, 1974, the Energy Policy Council, in
its final recammendations to Governor Evans on oil transshipment and
refinery preduction, found 1) that tanker traffic in the northern Puget
Sound area should be limited to that required to serve existing refineries
and that further expansions for pipeline transshipment or for processing
should be sites at or west of Port Angeles, or along the Washington coast,
if feasible; 2) that pipeline transport has the best cambination of
econamic and envirommental advantages; and 3) that expansion of rafining



capacity in the northern Puget Sound area should be limited to levels
necessary to satisfy growth in historic marketing areas. In 1975, a study

by the Oceancgraphic Commission determined that legislation was needed to
establish State oil transportation policy. The ILegislatire responded in 1975
by passing the State Tanker Law, which stipulated that no tanker

exceeding 125,00 dwt may enter Puget Sound and that 40,000-125,000 dwt tankers
may enter only if they meet safety standards or consent to tug escort and use
a Puget Sound pilot. Although much of this law was later invalidated by the
Supreme Court decision in September 1976, Ray v. ARCO, its passage represented
a clear political statement of the desires of the people of the State of

Washington to protect the Sound from the potential adverse efifects of oil
spills.

Continuing public concern about the adverse effects of oil transshipment
was reaffirmed in a four-point oil transportation policy paper issued by the
Oceancgraphic Commission of Washington in late December 1975. This called
for construction of a bulk crude transfer facility as part of a single,
camon use terminal along the Strait of Juan de Fuca in order &0 minimize
tanker traffic across the Sound. This recamendation was reiterated in a
latter of March 1976 from the Coalition 2Zgainst Oil Pollution to Governor
Evans. The (oalition also urged the Governor to include in the State's
CZM Program, . the concept of a single cammon-use oil port at Port angeles,

In response to State and Federal concerns, Governor Evans submitted a
series of amendments and modifications to the WCZM Program at the end of
March 1976. These included more specific energy facility siting and planning
provisions, including a policy statement calling for the siting of a single
major crude petroleum transfer site at or west of Port Angeles. This state-
ment. was printed on p. 136 of the Final Program document. (See Attachment B)
The Washington coastal zone management program was granted full Federal
approval in June of 1976, and the state has remained eligible since that time
for funding under §306 of the Federal act.

During March 1976, the State Legislature had enacted Substitute Senata
Bill 3172 which expanded the jurisdiction of the Thermal Fower Plant Site
Evaluation Council (TPPSEC) to include most major energy facilities and
transmission pipelines. TPPSEC'sS name was changed to the Energy Facility
Site Evaulation Council (EFSEC) to reflect its new responsibilities.

In January 1977, Governor Evans was succeeded in office by Governor
Dixy Lee Ray. In the first legislative session of the new Governor's
term, the Legislature passed on May 23, ‘1977, Substitute Bouse Bill No. 743
in an attempt to make law the concepts embodied in the Evans Policy State-
ment. The bill limited future additional marine bulk crude petroleum
shipment transfer facilities to one such facility to be located on the
Strait of Juan de Fuca at or west of Port Angeles. BHowever, the Governor
vetoed the bill in July of 1977 and the Iegislature failed to override her
veto. In her message to the legislature, the Governor cited three reasons
for her veto: f£irst, that the siting limitations imposed by the bill were
too restrictive; second that neither the econamic nor the envirommental
consequences of the restrictions had been adequately analyzed; and third
that & mechanism already existed in law for thorough fact finding and thought-



ful review of all energy facility siting and transportation alternatives
in the State, namely EFSEC.

In a letter dated July 20, 1977, to Secretary of Commerce Juanita
Kreps, Governor Ray requested deletion from the Washington CZM Program
of the Evans Policy Statement. She stated her support of the existing
EFSEC process as the appropriate public forum for evaluating completely and
canprehensively applications for the siting of medification of major energy
energy facilities. The Governor noted further that deletion of the Evans
policy from the Program would allow a more thorough evaluation of the costs
and benefits of all oil transportation and energy facility siting alterna—-
tives in the State.

The Governor scheduled two publ:.c hearings on the proposal to delete
the Evans Policy in rasponse to the. intense public interest in the oil
transport and transfer issue as evidenced by extensive media coverage during
the Spring 1977 legislative Session. The two hearings were conducted by
the State Ecological Commission in the Fall of 1977. The transcripts of
these two hearings and the envirormental impact assessment of the proposal
written by the Washington State Department of Ecology were among the resource
materials used by the Office of Coastal Zone Management St:aff to prepare
this envirommental impact statement.



C. Need for the Preparation of an EIS ch the Proposed Acticn

Section 1500.6(a) of the Council on Envirormental Quality guidelines for
the preparation of envirommental impact statements states that an EIS should
be prepared for proposed major Federal actions "the envirormental impact of
which is likely to be highly controversial". The proposed amendment to delete
the Evans policy has arcused controversy in the State of Washington over the
perceived envirommental impacts of such an action.

Concerns reqgarding the envirommental impacts of deletion and retention
of the policy have been expressed by Members of Congress representing the
"Northern—tier" states, by Members of the Washington State Iegislature, by
State and local govermments and by the general public, these concerns have
been reported on extensively in the news media.

The Office of Coastal Zone Management has heen made aware of the con-
cerns through letters, meetings, newspaper clippings, and the transcripts
of three public hearings.held by the Ecolcgical Commission of the State of

Washington on the proposal to delete the Evans policy fram the Washington
Coastal Zone Management Program.

Many parties have expressed concerns that the deletion of the policy
may have adverse effects on energy facility planning, resource protection,
and the safety of tanker traffic on the Sound. Increased tanker traffic -
on Puget Sound could increase the likelihood of oil spills. Several studies
have indicated that the tidal patterns, resources and coastal features
unique to the Sound assure that it would sustain substantial envirormental
damege in the event of a major oil spill., Negative secondary impacts
could also be expected due to the dependence of the Sound area's economy
on recreation, tourism, and comercial fishing. Senator Warren G. Magnuson
of Washington was sufficiently concermed about these impacts to sponsor an
amendment to the Marine Mammal Protection (Pub. L. 95-136) which strictly
limited oilport construction or expansion in Puget Sound. ne Congrassman
expressed concern that deletion of the policy might further delay the
siting of a transfer facility. In his view, a transfer facility must soon
becaome cperational to ensure that crude oil shortages do not adversely
affect refineries in Montana. Many persons want the Evans policy to be

retained in the belief that it would prevent these adverse impacts on the
&md.

Other parties have expressed concern that the retention of the policy
may have major adverse envirommental and sccio-economic impacts on the Fort
Angeles area in Clallam County and along any pipeline route which would
originate in Port Angeles and comnect with the refineries on the east shore of
the northern Sound. They believed that the policy would require any crude
oil transshipment site to be located at or west of Port Angeles and residents
of Clallam County have suggested that the impacts on their area of limiting
oil transportation opticns were never carefully considered. COther parties
are concerned that the hodle-up prerequisite to refinery expansion would
require censtruction of a major pipeline from Port Angeles to the refineries

of the northern Sound. These cbservers contend that the construction
" process could create major sccicecocnamic disruption in the area of the



pipeline with the great influx of workers who would need housing and local
govermment services. The envirommental impacts to the waters of the Sound
ranging from increased sedimentation to impacts from oil leaks have not

yet been carefully assessed or considered. Parties favoring deletion of

the policy cite these potential impacts in arguing that all oil transportation
alternatives should be considered in the public forum such as the site
certification process of EFSEC, and that the policy should be deleted to
expand the consideration of options available.

In order to respornd to, synthesize, and focus the controversy concern
ing the envirommental impacts of the proposed action, the Office of Coastal
Zone Management has prepared this EIS,

The purpcse of this EIS is to disclose fully the impact of the
removal of a controversial policy statement from the Washington CZM Program.
In light of the conclusions concerning this impact that are reached in
Part IV, CCZM determined that the merits of individual tanker terminal
sites, energy transportation routes, and the supply of and demand for
0il in the West or the Nation are beyond the required scope of this EIS.

However, a great deal of information describing the envirorment which
could be affected by tanker traffic in Puget Sound and the associated
energy sites and transportation routes can be fourd in the documents in-
corporated by reference in this EIS. The citations for these references
appear in Attachment C. All references are available from the authors or
sources listed, or can be reviewed at the Washington Department of Hcology
Library in Qlympia or at the Offlce of Coastal Zone Management in
Washington, D. C.



D. THE WASHINGION COASTAL ZONE MANAGEMENT PROGRAM

WCIMP Overview

Many authorities, technigques and general coordinative mechanisms are
available to the State to ensure the effective management of the State's
issued pursuant to that Acts. The Management goals of the Act place a
strong emphasis upon achieving a balance between conservation. and use of
the shoreline. The Act states that, where alterations of the natural shore—
line are permitted, use priorities should be established which ensure that
uses unique to or dependent on use of the shoreline are preferred. To
achieve these gcals, the Act requires that local goverrments both develop
shoreline master programs and administer a permit system for any substantial
develomments or mcdifications in the shoreline area, Permit decisions must
bhe based cn the local shoreline master program as approved and adopted as

State regulat:.ons by the Department of Fcoleqgy, the lead agency for ceastal
zone management in the State of Washington.

The Shoreline Management Act also created an appeals process for local
pemit decisions. All shoreline permit applications, once acted on by the
local govermments, are reviewed by both the Department of Ecology and the
Attorney General to ensure that they ares consistent with the local shoreline
master program, other State regulations, and Federal requirements. A pemmit
decision can be gppealed where disagreements exist, by the Department of
Ecology, the Attorney General, or the applicant, to the Shorelines Hearing
Board, an administrative, quasi-judicial bcdy created by the 2ct.

The Shoreline Management Act is strongly supported by two other State
statutes, the State Envirommental Policy Act of 1971 (SEPA) and the Environ-
mental Coordination Procedures Act of 1973 (ECPA). SEPA requires that envirom-
mental impact statements be prepared by all branches of State government
including State agencies, mmicipal and public corporations, and counties,
to accampany proposals for legislation and other major actions signifi-
cantly affecting the quality of the enviromment. ECPA initiated a master
pemmit application process intended to streamline procedures for cbtaining
enviromental permits from State and local agencies and to provide better
coordination and understanding between State and local agencies.

an important component of the WCZIMP which is directly related to the
proposed action addressed in this EIS is the energy facilities siting pro-
cess established by the State legislature effective March 1976. The siting
of major energy facilities in the coastal zone (and throughout the State)
is subject to the site review and certification process identified in
Chapter 80.50 RCW Energy Facilities—Site locations, rather than to the
permit process of the SMA. Major energy facilities include those which
have the capacity of receiving more than an average of 50,000 barzels per

day of crude or refined petroleum which has been or will ke transported
over marine waters.

RCW 80.50 establishes the Energy Facility Site Evaluation Council
(EFSEC) , which has the authority to preempt local land use plans or zoning
ordinances in order to reccgnize greater than local needs in energy devel-
opment. However, if EFSEC approves a request for preemption, it will

9



incluwde conditions in the draft certification agreement which give due con~
sideration to govermmental or coammunity interests affected by the construction
or operation of the enexrgy facility, and to the purposes of laws and
regulations promilgated thereunder that are preempted or superseded (WAC
463-28-070) . The EFSEC prucess is diagramed in figure 1.

WCZMP: Primary Management Adencies

The Department of Ecology is designated as the lead agency for the
coastal zone management program. It is responsible for monitoring the devel-
opment: of local shoreline master programs and for monitoring local compliance
with them once approved, through the permit review process. It is the agency
designated to receive Federal C2M funds and to review Federal consistency
deteminations. As the implementing agency for the Envirommental Coordination
Procedures Act of 1973, it also coordinates the master appl:.cat:.on pro-
cess for envircommental permits in the State.

Another State agency having substantial management responsibility in
the cocastal zone is the Department of Natural Resources. Under State law,
DNR is the management agency for all of the State-owned tidelands, harbor
areas, marine beds, and uplands.

The Shoreline Hearings Board is an important agency in coastal zone
management. This Board is an administrative appeal body with rescurce
expertise, set up by the SMA to review appeals of lccal permit decisions
made pursuant to the SMA ard the approved local master programs.

Fourteen State agencies as well as affectad local govermments (i.e.,
cities, counties, and port districts) are represented on EFSEC to provide
coordination ameng the diverse State and local interests affected by the
siting of energy facilities and to provide a range of expertise to the
decision-making process.* EFSEC receives applications for the siting of
energy facilities ard provides substantial technical review and public
involvement throughdut the process.

*Many other State agencies also play a role in management of coastal
resources. A full list of agencies is included in the final CZM program

documnent for the State of Washington published in June 1976.
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PART TWO:

DESCRIPTION OF THE PROPOSED ACTION
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II. DESCRIPTION QOF THE PROPOSED ACTICN

The proposed action is the approval by the Assistant Administrator of
the deletion from the Washington State Coastal Zone Management Program
(WCZMP) of "A Policy Statement by Governor Daniel J. Evans on the Siting
of a Single Major Cride Petroleum Transfer Site at Port Angeles,” {(herein-
after referred to as the "Evans Statement"). The Evans Statement appears
at page 136 of the June 1976 version of the WCIMP, and is included here as
Attachment B. Its deletion was requested by Governor Dixy Ise Ray of
Washington in a letter of July 20, 1977, to U.S. Secretary of Comerce
Juanita M. Kreps.

Policies

The Evans Statement contains two policies concerning the siting and

expansion of petroleum terminal facilities in the Washington coastal zone.
The first of these provides:

"The State of Washington, as a matter of overriding
policy, positively supports the concept of a single,
major crude petroleum receiving and transfer facility

at or west of Fort Angeles. This policy shall be the
fundamental, underlying principle for state actions

on the North Puget Sound and Straits oil transportation
issue and is specifically incorporated within the [WC2MP].
State pregrams, and specifically state actions in pursuit
of the intent of Federal consistency, shall be directed to
the accomplishment of this objective. Further, it-is the
policy of the Washington coastal zone management program
to minimize adverse effects in the area, and to seek
mitigation of unavoidable adverse impacts.”

Port Angeles is located on the northern coast of the Qlympic Feninsula.
The policy just quoted would thus be violated by the siting of a major
crude petroleum receiving and transfer facility on Puget Sound or on
the Strait of Georgia.

The second policy contained in the Evans Statement states:

"The offloading facility and transportation system at
Port Angeles shall be designed to include provisions to
supply existing refineries in Whatcom and Skagit Counties.
Unless specific plans and firm camitments to connect to
the Port Angeles facility are included, individual
expansions to existing offlcading facilities or proposals
to deepen channels to accamcdate deeper draft vessels are
censidered inconsistent with the single terminal concept
as incorporated in the [WCZMP]."
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The reference to ex:.st:.ng refineries in Whatcam and Skagit counties

is primarily to the existing Cherry Point and March Point refineries on
the Strait of Georgia.

Proceduress

The requested deletion of the Evans Statement from the WCZMP would
constitute an amendment or modification of the WCZMP pursuant to Section
306(g) of the CzMa, which provides, in relevant part:

"any coastal state may amend or modify the management
program which it has submitted and which has been approved
by the Secretary under this section, pursuant to the required
procedures described [in CZMA Section 306(c)].... [Nlo grant
shall be made under this section to any coastal state after
the date of such an amendment or modification, until the
Secretary approves such amendment or medification.”

In order to avoid an interruption of Federal funding under the second
sentence just quoted, the State has sought OCIM's approval of the deletion
of the Evans Statement before putting the deletion into effect.

The current procedures for amendment or modification of approved
Stats coastal zone management program are prescribed in 15 CFR §923. Bl(c} .
Under this provision, a State requesting OCZIM approval of a proposed
amendment. must submit the following materials to OCZM:

(1) A written request for the amendment from the Governor or from
the head of the designated lead State agency for coastal zone management;

(2) A description of the proposed change;
(3) Justification for the proposed change;

(4) Evidence of public notice and a discussion of the degree and

. nature of public interest;

(5) An environmental impact assessment or a determination that the
propased amendment will not significantly change the envirommental impacts
of the approved program in its current fomm.

The purpose of these requirements, which the State of Washington has
fulfilled with respect to this proposed amendment, is to assure that the
Assistant Administrator for Coastal Zone Management has the information
necessary to determine whether the requirements of Section 306(c) and (q)
of the CZMA have been satisfied.



In considering the State's request for an amendment and the materials
submitted in support thereof, the Assistant Administrator must, under
the current regulations, follow the same procedures that are utilized
for initial program approval. The procedures for cases like this one
in which OCZM has determined an EIS to be appropriate are set forth in
15 CFR §923.72.

Under this section, all interested persons and Federal agencies normally
have 45 days following publication of a notice of DEIS availability to
cament on the DEIS. During this pericd, OCZM may hold one or more hearings
on the proposed amendment in the State that has proposed it. At least
fifteen days public notice of these hearings must be given, and the comment

period should normally remain open for at least 15 days after the hearmgs
have ended.

After the close of the camment pericd, OCZM will raview, evaluate,
and respond to the comments that have been recsived, in order to assure
that. the views of principally affected Federal agencies and other interested
parties have been adequately considered and that the requirements of NEPA
have been camplied with. OCZM's responses will be incorporated as part of
the final EIS, together with any changes in the DEIS that it finds necessary.
Following publication in the Federal Register of a notice of availability
of the FEIS, there will be a 30~day FEIS review period. OCIM will review
and evaluate any caments received during this peried, and will then approve
or disapprove the amendment. If the amendment is approved, the Assistant
Administrator will issue a set of findings demonstrating that all
requirements of CZIMA Section 306(¢) and (g) have been met. Notice of the
availability of these findings will appear in the Federal Register, and
copies will be sent to all principally affected Federal agencies. If the
Assistant Administrator decides not to approve a proposed amendment, the
State shall be advised in wr:.t:.ng of the reascns therefor, and nctlce of
the decision shall be published in the Federal Register.

Backaground of the Evans Statement

The Evans Statement was added to the WCZMP very shortly before its
approval on June 1, 1976. It was submitted to OCZM by Governor Daniel J.
Evans of Washington, tcgether with a number of other changes to the
Program, in a letter of March 29, 1976, to Dr. Fobert M. White, Adminis-
trator of NOAA at that time, The Evans Statement appeared as Appendix
XI to the FEIS on the WCZMP, which was filed with the Council on
Envirormental Quality on April 9, 1976, and distributed to Federal
agencies and the public on April 12, 1976. The review period on the
FEIS expired on May 21, 1976,

The addition of the Evans Statement to the WCZMP was intended to
"resolve the qQuestions and concerns raised by the various reviewers of
the program deocument.” Ameng the "gQuestions and concerns" were those
expressed in the comments of certain Federal agencies on the DEIS, which
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had been made available on March 21, 1975, and the camment pericd

which had closed on May 10, 1975 (See Attachment A). The Federal Energy
Administration, in a camment dated May 20, 1975, and the Federal Power
Camission, in a comment dated May 12, 1975, had urged that the WCZIMP deal
with energy facility siting and the national interest therein in greater
detail. Cn February 20, 1976, FEA reiterated its request for an "explicit
and detailed statement of policy concerning the siting of energy facilities
in the coastal zone." n March 3, 1976, the Energy Research and
Develomment Administration expressed the belief

"that the program should have same detailed statements

. of policy relating to energy facilities. It would be
helpful if the program could identify areas especially
useful for the siting of such facilities.”

It was in response to comments like these that the Evans Statement was
prepared by the staff of the Washington State Department of Ecology,
presented to and signed by Governor Evans, and submitted to OCZM for
inclusicn in the WCZMP. It should be made clear, however, that,

although Governor Evans was being responsive to the recammendations

of Federal agencies in submitting the policy statement on oil terminal
siting, the policy was not considered essential to the decision to approve
the WCZMP made by the Assistant Administrator, by which he details how

each section of the CZMA program approval requirements are met by the WCIZMP,

The idea of limiting major oil tanker facility siting and expansion
to the area at or west of Port Angeles was contained in a recommendation
of the Washington Energy Policy Council to Governor Evans following a
series of seven public hearings in Cctober and November 1974. In addition,
on Decsmber 22, 1975, the Washington Cceanographic Commission adopted a
resolution urging the Governmor and the legislature to adopt a State oil
transportation policy that would include as one of its points the limitation
through January 1986 of new teminal construction to "a new single, camon
use crude oil terminal which could be built only at a site in the Port
Angeles region.”

WCZMP Provisions on Energy Facilities That Would Remain After Delet:.on
of the Evans Statement.

Upon deletion of the Evans Statement, the siting of major energy
facilities would continue to be governed, as it is now, and has been since
March 1976, by the Washington energy facility siting statute, RCW Chapter
80.50, described on pages 92-94 of the June 1976 version of the WCZMP, and
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each section of the CIZMA program approval requirements are met by the WCZMP.

The idea of limiting major oil tanker facility siting and expansion
to the ar=a at or west of Port Angeles was contained in a recammendation
of the Washington Energy Folicy Council to Governor Evans following a
series of seven public hearings in Oct%gr and November 1974. In additien,
on December 22, 1975, the Washington Oceancgraphic Commission adopted a
resclution urging the Governor and the Legislature to adopt a State oil
transportation policy that would include as one of its points the limitation
through January 1986 of new teminal construction to "a new single, cammon
use crude oil terminal which could be built only at a site in the Port
Angeles region."

WCZMP Provisions on Ehergy Facilities That Would Remain After Deletion
Of the Evans Statement.

Upon deletion of the Evans Statement, the siting of major energy
facilities would continue to be governed, as it is now, and has been since
March 1976, by the Washington energy facility siting statute, RCW Chapter
80.50, described on pages 92-94 of the June 1976 version of the WCZIMP, and
part of the Federally approved program. The construction and expansion
of any energy facilities not subject to that statute require a pexmit under
the Shoreline Management Act-and/or other State permit systems discussed
in the WCZMP. As discussed at pages 139-140 of June 1976 document, these
remaining camponents of the WCIZIMP provide for adequate consideraticon of the
national interest in facility siting.
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DESCRIPTICN OF THE ENVIRONMENT AFFECTED
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Part III. Description of the Envircrment Affected by the Propesed Action,

A. Detemination of the Enviromment Affected.

The purpose of the Port Angeles policy was to limit future oil tanker
traffic to points at or west of Port Angeles thereby decreasing the risk of
oil spills in Puget Sowrd. Therefore, the description of the envirormment
affected is limited to Puget Sound and the Straits of Georgia and Juan de
Fuca; in this discussion this camplex of water will be cited simply as Puget
Sound.

B, The Resources of the Setting.

The marine shoreline of the area covered by this description includes
144 miles along the Straits of Juan de Fuca and 1784 significant islands of
the San Juan Archipelago. The importance of the Washington shoreline derives
fram the valuable physical and biclogical resources it contains as well as
fram its strategic location for intermational trade and naticnal defense
purroses. Many interests including timber harvest, industry, cammercial
fishing, recreation, tourism, second hame development and agriculture
compete for the coastal resources. Approximately two~thirds of the State's
3,658,000 residents reside in the ccastal zone. Increased population
growth over the last decade has intensified existing pressures for devel-
opment of coastal resources. Interlocking patterns of public and private
ownership of tidelands, bedlands, and uplands in' the coastal zone create
a situation which leads to inherent conflicts between the aspirations and
desires of the upland cwner, as often expressed in local land use planning,
and the State's interests as the manager of the bedlands and tidelands.

The Natural Environment

The Puget Sound coastal area, including the Straits of Juan de Fuca and
Georgia, is a complex system of interconnected inlets, bays, and channels
with tidal sea water entering from the west, and freshwater streams entering
at many points throughout the system. _

The major landforms were determined by glacial activity and are charac-
terized by rugged mountains and glacial valleys. The beaches are narrow and
rocky and are backed by high forested bluffs. Rocky cutcrops and islands
are camon offshore. Limited floodplains and deltas associated with the

largest rivers provide the only low flatlands and excellent agricultural
lands. ‘

The climata of the entire area is maritime, with generally mild winter
temperatures and ccol, mcderately dry summers. Nestled between the COlympics
and the Cascades, the Puget Sound climate especially reflects marine
influences. The two mountain ranges, cambined with the prevailing ocean
breezes, cause large variations in precipitation among localities. Pre-
cipitation varies from up to 200 inches per year in the mountains and
western slope of the Olympic Peninsula to a more moderate 35 to 50 inches
per year in Puget Sound to 17 inches per year in the rainshadow lowlands.
Precipitation is seasonal, being heaviest from October to March and lightest .
in July and August. BHeavy snowpack in the mountains, however, prolongs the
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seasonal river discharge into the coastal zone. »Abundant freshwater dis-
charge plays a significant role in the great productivity of Puget Sound.

Puget Sound is a deep bedy of water with depths of 100 to 600 feet
found less than one mile offshore. Shoal areas are virtually nonexistent
ard large tideflats and marshland areas are restricted to mouths of the
major rivers - the Skagit Bay, Padilla Bay, and Samish Eay flats on the north
and the Nisqually River delta on the south are the most notable. Small tide-

flats and marshes are fourd frequently in the numerous inlets in South Puget
Sound and Hocd Canal.

The shoreline resources of Puget Sound include few beach areas which are
not covered at high tide. Bluffs ranging from 10 to 500 feet in height rim
nearly the entire extent of the Sound making access to beach and inter-tidal
areas difficult. For this reason, the relatively few accreted beaches which
are not inundated at high tide are extremely valuable for public recreation
purposes. The ubiquitous bluffs are also a serious topographic constrzint to
development, which has necessitated the filling of tidal estuarine and flat-
land areas for port and industrial activities. The estuaries that remain
largely unaltered ave highly valued, in part because of their increasing
rarity.

Because of their glacial~till camposition, the Puget Sound bluffs are
susceptible to fluvial and marine erosion and can be sericus slide hazards.
Although the Sound is protected from the direct influence of Pacific Ccean
weather, storm conditions can create very turbulent and occasionally destruc-
tive wave action. Without an awareness of the tremendous energy contained
in storm waves, the development of shoreline resources can be hazardous and
deleterious to the resource characteristics which make Puget Sound beaches
attractive. Miles of physically unsuitable shorelines were cammitted to
residential and recreaticnal subdivisions before the recent upsurge of
envirommental analysis. Same areas have already experienced slide loss and
others are known to be hazardous to future development.

Ten major rivers, fourteen minor rivers, and a great many small streams
flow into Puget Sound. While most of the Sound's waters are usually well
mixed, the areas near the mouths of major rivers will approach freshwater
conditions during pericds of continuous heavy rainfall. While mixing by
strong winds occurs in sare areas of the South Sound during winter months
due to Pacific storm patterns, stratification often occurs in the late
sumer in sheltered Socuth Sound bays.

Flooding within the coastal zone includes coastal type flooding which
results fram the high spring tides combined with strong winds from winter
stomms, riverine overbank flocding and the cambination of the two. Stomms
that produce the surges also bring heavy rains and, therefore, the high
river flows are held back by tides producing flooding at river mouths.
Major damages occur within the flocod plains which have experienced the

greatest growth and development, and these are the streams draining westerly
into Puget Sound.

Tidal circulation varies throughout the area. It is best in the North
Sound, where relatively constricted channels and an open connecticn with the
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ocean promote geoad circulation and poorest in the sheltered bays of the South
. Sound and Hoed Canal. Because of the north-south axis of the Sound, there is
a difference between the North Sound and the South Sound in terms of the flow
of tides. A tide change at Qlympia, on the southermmost portion of the Sound,
will occur approximately one hour and fifteen minutes after a similar change
at Port Townsend, at the north end of the Sound. Tidal amplitude also varies,
being greatest in the southern portion of the Sound and decreasing generally
toward the north. The tidal currents are variable and strong. Where
affected by narrow passages or shallow, they may exceed seven knots.

Flushing of Puget Sound waters occurs annually during the spring and
summer, except in the lower South Sound and Hood Canal. Cold, highly saline,
low-oxygenated water, upwelling in the Pacific Ocean along the Washington
coast, enters and slowly spreads at depth throughout the Sound, displacing
the existing water mass and flushing it out along the surface.

The marine waters of the State, except for population and industrial
development concentrations, are generally of excellent quality. Most areas
are essentially free from major pollution sources. State—established water
quality standards are rarely viclated in coastal waters at any time of the
year and nutrient values and dissolved oxygen levels are normally above the
State standard, However, major water pollution problems exist in the
heavily industrialized areas and large population centers of Puget Sound.

FPisheries and Wildlife Rescurces

Puget Sound area waters are rich in nutrients and support a wide variety
of marine fish and shellfish species. 2an estimated 2,820 miles of stream are
utilized by anadromous fish for spawning and rearing throuwghout the area,
including chinock, coho, sockeye, pink and chum salmon, stzelhead, searnmn
cutthroat and Dolly Varden trout. All these species use Puget Sound as a mi-
gration and hursery area. ‘Their offspring spend varying amounts of time in
the shore waters of the area before moving to sea to grow to maturity.

Major species of marine fish inhabiting the Sound are Pacific cod, dog-
fish, skate, lingcod, sablefish, Pacific hake, starry flounder, Pacific
halibut, ratfish, lingced, sablefish, Pacific hake, starry flounder, Pacific
Bait and forage fish include Pacific herring, smelt and anchovies. Herring
use the shallow end of many inlets and bays of the Sound for spawning
purposes. All of these species are important food sources for other fish.

Puget Sound has historically supported substantial fish populaticons.
However, with the develcmment of the surrcunding area, scame of these
fisheries, particularly in the Southern Sound, have declined. The principal
causes of the decline have been habitat degradation brought about by indus-
trial and dawestic wastes and unfavorable land use practices, direct habitat
destruction through diking and land fills, construction of upstream water
develomment projects, and poor timber harvesting practices. The effect of
dikes and fills on fish populations is not clearly understocd, but a sub-
stantial loss of nursery and rearing habitat has occurred.
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The decline in fisheries is partially balanced by the fact that aqua-
culture or sea faming is beginning to came into its cwn in the Puget Sound
canplex., 'The mass production of seaweed, clams, gecducks, scallops,
shrimp, oysters, small salmon, lcbsters and other marine biota looms as an
important new industry. Effective shoreline management is particularly
crucial to the success of sea farmming. Aquaculture on any scale can
coexist with maritime shipping and shorelands industrial activities only
by careful planning and regulation.

Puget Sound is an important resting place, feeding area and wintering
ground for many thousands of birds in the Pacific Flyway. Major waterfowl
species include Mallard, pintail, canvasback, ruddy, harlequin, ringnecked,
and wood duck, widgeon, scaup, goldeneye, green-winged teal, shoveler,
Canada, lesser Canada and snow geese, and black brant. Merganser, scotsr
and American coot will also be found. The most common shorsbirds are gulls
and terns. Great blue herons are cammcn salt marsh birds.

The major wintering areas for waterfowl in Puget Sound are the Skagit,
Snchemish and Nisqually flats, and Padilla/Samish Bays. Each small bay and
inlet provides a discrete area for a portion of the total waterfront
inhabitants' population. For example, twenty to thirty thousand snow geese
winter in Skagit Bay - the only concentration of these geese found in the
State of Washington. Waterfowl hunting is a major recreational activity
on the Sound in fall and early winter. Nearly one-third of Washington's
duck and goose hunting occurs in Puget Sound.

Harbor seals, kiiler whales and porpoise are camnenly found in Puget
Sound, and mammals inhabiting adjacent freshwater areas include beaver,
muskrat, mink, weasel, otter and raccon.

The develomment of the Puget Sound area has brought with it a notice-
able deterioration of wildlife resources due to habitat disruption, though
the loss of wildlife habitat has not been quantified. 2an important need
in cbtaining relsvant information on habitat loss is the analysis of the
impact of incremental f£ills and small-scale develcpments.

Camerce and Econanic Develcment

Puget Sound is the West Coast's largest deep water protected body of
water and the focus of shipping and industry in the Pacific Northwest;
primary ports are at Port Angeles, Bellingham, Everett and Seattle~Tacama.
The use of Puget Sound by deep~draft vessels coming from the developing
Asian countries has increased as international trade has increased. The
Sound's excellent harbors, its refineries, and its proximity to alaska,
also make the area a prime candidate for receiving oil from Alaska.

Current crude oil deliveries by tanker to refineries on Puget Sound averagé
962,500 tons per menth; most of this traffic follows routes through the
northern Sound counties of Clallam, Island, San Juan, Skagit and Whatcom.

The tourist, recreational and second home industries are among the
fastest growing businesses in Puget Sound. Currently ranked behind food,
manufacturing and forest products, the tourist industry has been projected
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in scme studies to assume the number one position by the year 2000. The
importance of water-related recreation as an industry is indicated by the
fact that the resident population has the highest boat ownership per capita
in the nation. The need to increase recreational boating facilities while
maintaining a high quality enviromment is a serious problem. In fact, the
location of new boating facilities which will meet State and Federal
envirommental standards and yet be consistent with local land use desires is
cne of the major resource management issues confronting Puget Sound. In the
northern Sound counties, tourism is a multi-million dollar industry. Hotel
and motel receipts in these counties during 1976 totaled $14,511,000.
Marine angler trips totaled 305,000 in these counties in 1975.

Focd preducts (fishing and agriculture) and timber-related industries
are the major industrial establishments in the region, although here, too,
the tourist and recreation industries are playing an increasingly important
role. Fishing activity daminates the northern Puget Sound area.
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IV. PROBABLE IMPACT OF THE PROFOSED ACTION ON THE ENVIRONMENT
A. BACKGROUND '

If deletion of the Evans Statement from the WCIMP were to have any sig-
nificant effect on the quality of the human envirorment, it could only be
because the Statement's present inclusion in the Program imposed legal res—
trictions on decision making affecting the enviromment of Puget Sound that
would be eliminated if the Statement were remcved. In order to assess the
significance of the effect that the Statement's deletion would have on the
Quality of the enviromment, it is, therefore, necessary to determine the
Statement's present legal effect as part of the WCZMP, This requires an
analysis of the status of the Evans Statement under both State law and
the Federal Coastal Zone Management Act of 1972.

B, THE-EFFECT OF THE EVANS STATEMENT UNDER WASHINGTCN STATE LAW

In 1976, Washington adopted a basic statute to regulate the siting of

- proposed energy facilities like the one that is the subject of the Evans
Statement. This statute is codified as Chapter 80.50 of the Revised Code
of Washington (RCW). It establishes an Energy Facility Site Evaluation
Council (EFSEC), composed of representatives from 14 State agencies, plus
representatives of the county and port district in which a proposed facility
under EFSEC consideration would be located. (RCW §80.50.030) EFSEC is
authorized, ameng other things, to adopt as rules canprehensive envirommental
and ecological guidelines relating to the type, design and location of
enerqgy facilities; and to receive and evaluate applications for State certi-~
fication of proposed major energy facility sites. Among the types of
facilities which must receive such certification before they may be con-
structed in Washington are new projects and expansions

"which will have the capacity to receive average of
fifty thousand barrels per day of crude or refined
petroleum or liquified petroleum gas which has been
or will be transported over marine waters ..."

(RCW §80.50.020(10), (14)(c) and §80.50.060(1))

The type of major facility referred to in the Evans Statement would receive
each day an average of far more than fifty thousand barrels of crude petro-
leun transported over marine waters, and the conversion of any existing
facility into such a terminal would involve the addition of more than
fifty thousand barrels per day capacity.

After receiving an application accampanied by the required fee, EFSEC
must camission a consultant to measure the environmmental consequences of
the proposed energy facility at each prospective site., (RCW §80.50,071)

The State Attorney General is required to appoint a "counsel for the
environment" to represent the public interest in protection of the quality
of the enviromment throughout the certification proceeding. (RCW §80.50.080)
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Before recamending the grant or denial of site certification to the
Governor, who has the ultimate decisiormaking authority, EFSEC must hald a
public hearing, conducted as a "contested case" under RCW Chapter 34,04,
the Washington Administrative Procedurs Act. This type of proceeding is an
approximate counterpart of the fommal adjudication prescribed in the Federal
Administrative Procedure Act, and dealt with in detail in 5 U.S.C. §554 and
§§556-557. The essence of such proceedings is reascned decisiormaking based
exclusively on a record composed of evidence introduced at a quasi-judicial
hearing. At the hearing, any person or agency is entitled to be heard in
suppert of or in opposition to the application. (RCW §80.50.090(3) and
§80.50.020(3})). EFSEC may hold such additional public hearings as it may deem
appropriate.. (RCW §80.50.090(4)).

Within twelve months after receiving an application, EFSEC must reccommend
that the Governor either grant or deny certification of the proposed site.
With the consent of the applicant and Council, this time limit may be
extended. If the Council recaommends certification, it must also submit to
the Governor a draft certification agreement. Within 60 days after receiving
EFSEC's recammerdation, the Governor must grant or deny certification, or
require Council reconsideration of the terms of the draft certification
agreement. In reconsidering the draft agreement EFSEC may either rely on

the existing record or reopen the contested case for the recelpt of further
evidence. (RCW §80.50.100).

The Governor's grant or denial of certification is subject to judicial
review under RCW 34.04. The standard of review used by the court would be
that set forth for review of contested cases in RCW §34.04.130(5), under
which administrative action may be set aside if in viclation of law,
arbitrary or capricious, or "clearly erronecus in view of the entire record
as submitted and the public policy contained in the act of the legislature
authorizing the decision or order." In cases construing RCY §34.04.130,
the Washington Supreme (ourt has held the "clearly errcneous” standard to
permit broader judicial review of evidence than was authorized under the
previcus "material and substantial evidence" test; and administrative acticon
may be held to have been "clearly erronecus” even if there is evidence in the
record to support it if the court can fairly conclude that "a mistake has been
camitted.” Ancheta v. Daly, 77 Wash. 2d8 255, 461 P. 24 531 (1969);

Stempel v. Department of Water Rescurces, 82 Wash. 24 109, 508 P. 24 166 (13973).

Except when irregularities are alleged, judicial review of a contested
case must be based solely on the record as compiled by the agency. Ugon re-
quest, the court must hear oral argument and receive written briefs.

{RCW §34.04.130(5)).

It is unclear whether, in making her final decision in a certification
case, the Governor must rely upon the record as developed during the EFSEC
hearings or may consider other evidence that she finds suitable for
inclusion in the record. Allowing the Govermnor to introduce and consider
unilaterally evidence that had not been presented to EFSEC would appear to
defeat the purpose of the contested case proceedmg. It would, in particular,
encourage persons who did not want their contentions subject to rigorous
cross-examination and rebuttal before the Council to delay their full parti-
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cipation until the proceeding had reached the Governor. Since it is highly
improbable that.the Washington Legislature intended this result, the better

view appears to be that the Governor, the Council, and all interested parties

are bound by the record developed through the contested case proceeding

before EFSEC. In any event, as will be noted in more detail below, the Governor's
decision must be supportable by evidence: the mere invocation of a nonlegis-
lative policy will be insufficient unless there is independent factual support

for that policy, or unless that policy has been adopted as part of a rule
or regulation.

A site certification executed by the Governor under RCW Chapter 80.50
supersedes all other State and local agency pemmits, certifications and
similar documents that would otherwise be required for the proposed energy
facility, including development permits under the Shoreline Management Act.
(RCW §80.50.110(2), §80.50.120, and §90.58.140(8)).

. The EFSEC statute is thus the exclusive mechanism provided by Washington
State law for the siting and expansion of major proposed energy facilities of
the nature and magnitude of those with which the Evans Statement is concerned.
As a result, the Evans Statement can be considered to have binding force under
State law only if it can legally limit the discretion of the Govermor, the
final decisiormaker in the statutory siting process, in granting or denying
certification after receipt of a recammendation from EFSEC. It does not
appear that the Evans Statement has such actual legal effect.

‘The Evans Statement is a policy pronouncement of Governor Evans,
apparently made pursuant to his constitutional and statutory authority to
supervise the operations of the executive branch of the State Goverrment.
As a practical matter, therefore, it may have heavily influenced, if not legally
controlled, decision-making by executive officials subordinate to Goverror Evans.
The decision maker for the siting of the type of facility dealt with in the
Statement is now, however, CGovernor Ray. It is inconceivable that the
exercise by one Governor of his supervisory authority over subordinate
officials in the executive branch could in any way limit the activities of
his successor, unless the directive in question had taken the form of a rule
or regulation. In the latter case, the Evans Statement would came within the
definition of "rule® that appears in the Washington Administrative Procedure
Act, This definition includes

" ... @NYy agency... directive... of general applicability...
(c) which establishes, alters or revokes any qualifica-
tion or requirement relating to the enjoyment of benefits
or privileges conferred by law ..." ( RCW §30.40.0L0(2)).

In issuing the Statement, however, Governor Evans did not camply with
the rulemaking procedures prescribed in RCW §34.04.025(1) and §34.04.030.
These procesdures include public notice and camment and, under certain
circumstances, oral hearings on propcsed rules. No rule is valid under
Washington law unless it is adopted in substantial compliance with these
precedures, sanething that plainly was not done in the case of the Evans
Statement, The Evans Statement thus dces not have the effect of a rule
under Washington law.
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Neither was the Evans Statement issued as an "executive orxder," which
might arguably have required formal rescission by Governor Ray before she
could disregard it.

Thus, under Washington State law, it appears that energy facility
siting decisions of the kind dealt with in the Evans Statement need not be
made in accordance with that Statement if the Governor, the final decision
maker, chooses to disregard it.

Even if Governor Ray for scme reason chose to adhere to the Evans
Statement, its independent significance for purposes of the statutory
energy facility siting procedure would not be great. As was noted
above, judicial review of each siting decision will proceed on the basis of
the evidence contained in the record and any public policy contained in an
applicable act of the legislature, and other applicable statutes and regula
tions (RCW §34.04.130(5)) Among these regulations would be any that EFSEC
might adopt under RCW §80.50.040. Executive policies having no clear basis
in statute or regulation can probably be relied upon by EFSEC or by the
Governor if, but only if, they are supported by factual evidence in the
record. The mere citation of such executive policies, including the Evans
Statement, in the absence of independent factual support in the record,
will be an insufficient bagis for decision by the Governor, and should
result in the reversal of her decision upon judicial review. Governor
Ray could cite the Evans Statement in making a siting decision. She could
in the same manner, cite the statement of any interested private citizen.
She would alsoc have to cite, however, factual evidence in the record
demonstrating the soundness of the policy expressed in the cited statement
if her decision were to be viable before the courts. It would be this
evidence, rather than the fact that the statement was adopted by a former
Governor, or that it was part of the WCZMP, that the court would consider
in making its decision.

The last sentence of the Evans Statement is as follows:

"Unless specific plans and firmm camitments to connect
to the Port Angeles facility are included, individual
expansions to existing offloading facilities or
proposals to deepen channels to accammcdate deeper
draft vessels are considered inconsistent with the
single terminal concept as incorporated in the State
coastal zcne mangaement program,”

Expansions of existing offloading facilities east of Fort Angeles that
resulted in added capacity of less than 50,000 barrels per day would not ke
subject to the EFSEC procedure, and the preceding analysis would not directly
apply to them. It could be argued, therefore, that the sentence just quoted
was an exercise by Governor Evans of his constitutional authority to supervise
subordinate executive agencies by which he directed the agencies censidering
permits for such expansion not to grant them. The proposition that the
Governor could by fiat override and supplement in a binding way the legisle-
tive and regulatory criteria governing these permit procedurss is itself a
questionable cne. Close analysis of the quoted sentence reveals, howaver,
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that it does not cammand State agencies to deny permits for offloasding faci-
lity expansions east of Port Angeles. The sentence notes that such
expansion would be "considered inconsistent with the single terminal concept”
as incorporated in the WCZMP. The "single temminal concept" can, as was
discussed above, be effectuated only by EFSEC, upon which that concept is not
binding for the reasons set forth in the preceding discussion. The ob~
servation by the former Governor that expansions east of Port Angeles would
be inconsistent with an advisory policy cannot reasonably be interpreted as
a camand by him that State agencies bleck such expansion. It thus does

not appear to constitute the kind of executive directive or order that

even arguably might bave legally binding effect. For certain State and
local decisiommakers, the Evans Statement may have persuasive force, but
this dces not necessarily depend upon its inclusion in or exclusion from

On the basis of the preceding discussion, it can be concluded that the
Evans Statement has no-legal effect for purposes of Washington State law.

C. THE EFFECT OF THE EVANS STATEMENT UNDER THE FEDERAL CZMA

Many persons interested in the question appear to hold the view that,
even if the Evans Statement has no binding force under Washington law, it
derives legal effect fraom the Federal Coastal Zone Management Act of 1972,
Pub.L. 92-583, 86 Stat. 1280, as amended by Pub.L. 94-370, 90 Stat. 1013.

This view seems to derive from two sources:

(1) The belief that any policy contained in a coastal zone management
program is absolutely binding on Federal agencies under the consistency pro-
visions of §307 of the Act, whether or not that policy binds State decision-
makers;

(2) The opinion that the failure of a State to camply with any policy
expressed in its coastal zone management program is a ground for temmination
and withdrawal of Federal funding under §312(b) of the Act.

Both of these opinions are, in the view of OC2M, incorrect, and are
inconsistent with current CC2M regulations. The confusion they reflect is,
however, understandable in light of the special circumstances surrounding
the approval of the WCZMP. QCZM acknowledges its responsibility for at
least a portion of this confusion by not requiring that the enforceable and
hortatory policies of the WCIMP be distinguished. Based on its experience
since the approval of the WCZMP, OCZM has revised its regulations to require
such a distinction, as discussed in the following paragraphs. It is the
belief of OCZM that, had the Washington program undergone review and
approval pursuant to current Federal regulations, 15CFR923, it would have
been clear that the EFSEC procedures were the source of the enforceable
siting policies in the State, and that the Evans statement was of no
legal effect on those policies. ;

Cne of the basic requirsments for OCIM approx}al of a State program is
that it contain a sufficient range of policies that are binding as a matter
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of law on all relevant decision makers. These policies are generally com
tained in statutes, rules, interagency memoranda of agreement, and executive
orders directed to subordinate officials. The necessity of such enforceable

policies was widely recognized at the time the WCZMP was approved in
June 1976.

OCZM regulations in effect at that time had not yet, however, made it
clear that a program might also contain nonenforceable "enhancement"” or
hortatory policies, provided that its enforceable policies were
sufficient to meet Federal requirements. This is now plainly stated in
15 CFR §923.3(h), effective April 1, 1978, In the absence of such a pro-
vision at the time the WCZMP was approved, however, same persons appear to
have considered the inclusion of the Evans Statement in the WCZMP to reflect
the belief and expectation of QOCZM that the Statement would be treated as
binding in State energy facility siting decisions. The potential confusion
was exacerbated by the fact that the WCZMP was the first program approved
by OCZM, meaning that there was no precedent that could be relied upon in
distinguishing degrees of policy enforceability.

As was concluded above, the Evans Statement is not binding upon the State
officials responsible for the type of decisions with which it deals. It was
not considered necessary by OCZM for approval of the WCIMP, as evidenced by
its absence from the Assistant Administrator's "Findings" on the approvability
of the WCZMP. It is therefore, under current OCZM regulaticns, a hortatory
policy of the Washington Program. The enforceable provisions of the WCIMP
on major energy facility siting are those contained and referred to in RCW
Chapter 80.50 and in any guidelines and regulations adopted pursuant to
that statute. It is on the basis of the latter provisions, rather than of

the Evans Statement, that any assessment of the approvability of the WCZMP
proceeded. )

It may be helpful to recall that the WCZMP was approved prior to the
passage of the 1976 amendments to the Federal CZMA (Pub. L. 94-370) which,
ameng other things, required more detailed attention to the manner in which
a state addresses coastal energy facility siting. It is fair to say that a
coastal program that contained a policy of such unclear status as the Evans
Statement, would not be acceptable under present regulaticns, unlegs the
policy was specifically identified as hortatory, and unless sufficiently
detailed, enforceable policies based in state law were alsc delineated.

It is because the Evans Statement is a hortatory policy that the two
contentions set forth sbove, as basis for the view that it is enforceable
under Federal law, are incorrect.

Bortatory policies l:'.ke' the Evans Statement are not binding on Federal
agencies under the Federal consistency provisions contained in §307 of the

Coastal Zone Management Act. 15 CFR §930.39(c), effective April 15, 1978,
provides, in part: :

"In making their consistency determinations, Federal
agencies shall give appropriate weight to the various
types of provisions within the management program.
Federal agencies must ensure that their activities
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are consistent to the maximum extent practicable with
the enforceable, mandatory policies of the manage-
ment program. However, Federal agencies need only
give adequate consideration to management program
provisions which are in the nature of recommen-
dations."

The camment to this provision states:

"The consistency cbligations imposed by the Act are
only as extensive as the provisions of the manage-
ment program. Therefore, to the extent a Federal
activity relatss to coastal issues which are
addressed by the management program only in the
form of recamended policies, Federal agencies
need only give adequate consideration to such
recamendations.”

Thus, the Evans Statement, which is a hortatory policy, i.e., a
"recammendation,” need only be given "adequate consideration" by Federal .
agencies involved in major energy facility siting in Washington State.

The camment toi 15 C(FR 1930.39(c) notes that the consistency cbligations
imposed upon Federal agencies by the CZMA are only as extensive as the
provisions of the applicable management program. Thus, the "adequate
consideration™ that Federal agencies are chligated to give to a management
program policy is only that level of consideration that responsible State
agencies are bound to give that policy. Because the agencies responsible
for energy facility siting in Washington are not legally cbligated to give
any consideration to the Evans Statement as such, there is no requirement
that Federal agencies accord it any consideration in carrying out their
responsibilities, The Evans Statsment alone, therefore, would not prohibit
such agencies as the U. S. Army Corps of Engineers and the Envirommental
Protection Agency fram issuing permits for the construction of a major
petroleunm receiving and transfer facility east of Port Angeles. Similarly,
if the State agencies responsible for energy facility siting were legally
~ required to consider, though not be bound by the Evans Statement in making
their décisions, the same level of review would apply to the decision-
making by the Federal agencies.

Neither, under these particular circumstances, would the failure of
Governor Fay to comply with the Evans Statement be a sufficient ground for
termination and withdrawal of funding from the WCZMP by OCZM under §312(b)
of the Coastal Zone Management Act. The very basis for the distinction
between "enforcezble" and "hortatory"” policies is the recognition that the
latter will not necessarily be complied with by resgensible decisiormakers,
and that OCZM dces not rely on them to detsrmine the ultimate approvability
of a State coastal management program. It would be arbitrary and capricious
for OCZM to terminate the WC2MP for noncampliance with this part:.cular
hortatory policy, which was not essential for program approval.

Thus, the Evans Statement derives no binding force fram the Federal
Coastal Zone Management Act of 1972. The preceding discussion is not
intended to imply, that the inclusion of hortatory policies in an approved
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program never has an effect on the enviromment. On the contrary, such
policies can be useful in State programs, both in guiding the use of
Federal funds in program implementation and in suggesting directions
for future develomment of additional enforceable policies.

D. CONCLUSICN: DELETION OF THE EVANS STATEMENT FROM THE WCZMP VIIJLD.HAVE NO
SIGNIFICANT IMPACT ON THE QUALITY OF THE HUMAN ENVIRONMENT.

Because the Evans Statement lacks binding force under either State law or
the Federal Coastal Zone Management Act, it does not restrict the range of
opticns available to State and Federal decision makers in the siting and -
expansion of energy facilities in Washington State. Specifically, it does
not campel these officials to site a single major petroleum receiving and
transfer facility only at Port Angeles or points west therecf; neither does
it prevent the siting or expansion of one or more such facilities on Puget
Sound. The deletion of the Evans Statement fram the WCZMP would thus have
no significant impact on the quality of the human envirorment.

It should be noted that the policy embodied in the Evans Statement - that
of preventing the expansion or construction of new petroleum transfer and
receiving facilities within the Puget Sound system - has to a great extent
been made binding on all Federal agencies by a recent amendment to the Marine
Mammal Protection Act. This amendment, sponsored by Senator Warren G.

Magnuson of Washington, and enacted as part of Pub.L. 95-136 on October 17,
1977, provides:

"Notwithstanding any other provision of law, on and after

the date of enactment of this section, no officer,

employee, ¢t other official of the Federal Goverrment

shall, or shall have authority to issue, renew, grant or
otherwise approve any pemmit, license, or other authority
for constructing, renovating, medifying or otherwise altering
a terminal, deck, or other facility in, on, or immediately
adjacent to, or affecting the navigable waters of Puget
Sound, or any other navigable waters in the State of

Washington east of PFort Angeles, which will or may
result in any increase in the volume of crude oil capable
of being handled at any such facility (measured as of the
date of enactment of this section), other than oil to be
refined for consumption in the State of Washington.”

Thus, whether removed from the WCZMP or not, the nonbinding Evans State-
ment has already been superseded for most purposes by this binding provision
of the Marine Mammal Protection Act. This only confirms that deletion of the
Evans Statement fran the Washington Program will have no significant impact
on the quality of the human enviromment.
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PART FIVE:"
THE RELATICNSHIP OF THE PROPOSED ACTICN

TO LAND USE PLANS, POLICIES AND CONTROLS
OF THE AREA
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Part V. The Reiationship of the Proposed Action To Land Use Plans,
' Policies and Controls of the Area

Since it has been determined that the Evans Policy Statement does
not have the force and effect of law, and neither binds State agencies in
their decision-making processes nor requires applicants for Federal
pemits to certify that their actions are consistent with its provisions,
the statement has little practical relaticnship to existing land use
plans, policies or controls in the areas that would be impacted by oil
transshipment routes and facilities in Puget Sound. There are however,
several policies, land use plans and control measures which should be
discussed in connection with the Evans Statement.

A. Magnuson Amendment to the Marine Mammdl Protection Act of 1972

The purpose of this amendment was to endorse and affirm in Federal
law the Evans Policy Statement. Senator Magnuson stated that the amendment
is a "clear Federal endorsement of the policy now in the Washington State
c¢oastal zone management program that —

The State of Washington as a matter of overiding policy,
positively supports the concept of a single, major crude
petroleum receiving and transfer facility at or west

of Port Angeles."” (CONGRESSIONAL RECORD - SENATE,
October 4, 1977, $16228)

The amendment language actually stops short of endorsing a single,
major crude petroleum receiving and transfer facility at or west of
Port angeles, and only limits the construction or medification of facilities
east of Port Angeles. Senator Magnuson went on to say: "I do not necess-
arily favor increased oil traffic at Port Angeles. The State of Washington
already bears its fair share of the Nation's refinery capacity. The sccial
costs of oil tanker movements in my State, in my view, simply cutweigh the
benefits. And as I said, there are other altermatives...This amendment will
speed a decision on the best oil transport system to the Midwest.," (Op. cit.,
$16228) )

Because the Evans Statement is only hortatory, its deletion from
the Washington CZM Program will not facilitate the siting or expansion
of energy facilities east of Port Angeles in viclation of the Magnuson
amendment.

B. The Washington Energy Facility Site Evaluation Council (EFSEC)
(Chapter 80.50 RCW)

The deletion of the Evans Policy Statement would be consistent with the
EFSEC procass which provides for an orderly review of the complex technical
issues surrounding the siting of energy facilities through contested case
hearings. The analysis in Part IV of this EIS explains the limited impact
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of the Evans Statement on the evidentiary proceedings of the EFSEC siting
process. . .

C. Clallam County Comprehensive Land Use Plan

The Clallam County Comprehensive land Use Plan bans all aspects of
any oil transfer facility. Because the Evans Statement is merely hortatory,
its deletion will not necessarily lessen the possibility that the land Use
Plan will be overridden through the state energy facility siting procedure.
In the current case of the Nerthern Tier Pipeline proposal, EFSEC determined
that the tank farm facility was inconsistent with the County zoning
ordinance, but that the terminal facility was consistent with the zoning
ordinance of the City of Port Angeles.
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PART SIX:
ALTERNATIVES TO THE PROPOSED ACTION
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VI. ALTERNATIVES TO THE PROFCSED ACTICN

The following altematives to approve, delay, or deny approval of
_ the amendment request are subject to review.

A. Approve the proposal to delete the Evans Policy Statement for
reasons other than i:cs lack of enforceability, that is:

1. because there are currently adéquate assurances of pro-
tection of the Puget Sound enviromment; or,

2. in order to resolve concerns that the Evans Folicy Statement
was not properly incorporated into the Washington C2M
Program. .

Approve Since There Are Currently Adeguate Assurances of Protection of
the Puget Scund ENviromment

Because it is hortatory, deletion of the Evans Statement will not
increase the likelihood of oil spill damage to the Puget Sound environ-
ment.

Since the Governor of the State of Washington requested that the
Evans Statement be deleted fram the Washington CZM Program, a number of
avents have transpired which actually help to assure that the Puget
Sound enviromment is adequately considered and protected in any future
deliberations on a transshipment site in the Puget Sound area.

The first and most sigriificant of these events was the enactment
on Cctober 17, 1977, of the Magnuson Amendment to the Marine Mammal
Protection Act (P.L. 95~136), described in Part IV of this DEIS. 1Its
purpose was to implement the policy of the Evans Statement by restrict-
ing tanker traffic in Puget Sound through limitation of offloading
facilities. It also established that "the navigable waters of Puget Sound
in the State of Washington, and the natural resources therein, are a
fragile and important national asset.” (Section 5.(a)(1l)) The amendment
prochibits Federal agencies fram issuing, renewing, or granting permits
for the construction, rencvatoin, medification, or alteration of any
terminal, dock, or oil storage and processing facility on or adjacent to
the navigahle waters of Puget Sound east of Port Angeles. It had immediate
impact on the processing of the Corps Section 10 permit application for
the expansion of the ARCO Cherry Point Terminal.

The 1975 Washington Tanker law (Chapter 125, laws of Washington, 1975,
First Extraordinary Session, Wash. Rev. Code 188.16.170 et seq.) was adopted

to regulate certain aspects of the design, size, and movement of tank vessels
carrying oil in Puget Scund.
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The United States Supreme Court on March 6, 1978, in Ray v.
Atlantic Richfield Co. (Neo. 76~930) declarsd several provisions of
the State of Washington Tanker Law unconstitutional based on Federal
preemption of State law.

On March 14, 1978, Secretary of Transportation Brock Adams
issued the Puget Scund Interim Navigation Rule (see Attachment D)
which prohibited any oil tanker in excess of 125,000 deadwight tons
fram entering the waters of Puget Sound. This rule was to be in
effect until September 9, 1978, but was extended until June 30,
1979. In addition, the U.S. Coast Guard issued an advance notice
of proposed rulemaking on March 22, 1978, on its consideration of
regulations governing the operation of tank vessels in the Puget
Sound area (see Attachment E}.

The Coast Guard is ci.n:rent.ly considering the following regulatory
approacties:

1. Specifying times of entry into, movement within, or
departure fram the designated waters.

2. Limiting the size of tank vessels utilizing cne or mores of the
following criteria:

{a) Cross tonnage.

(b} Deadweight tonnage.
{c) Length of vessels,
{d) Breadth of vessels.
(e) Tank size.

(£} Reel clearance.

3. Limiting the speed of tank vessels.

4, Issuing regulations based on the particular operation characteristics,
or equipment of the vessel including the number and type of propellers, and the -

main and emergency propulsion, steering and navigaticnal capabilities of the
vessel,

5. Issuing regulations which restrict tank vessel cperation during
hazardous weather corditions or in hazardous areas.

6. Issuing requirements for tug assistance or tug escort for tank
vassels.,

7. Issuing requlations governing pilotage raguirsments.

8. 2Appraising possible vessel controls or raquirements based upon
specific routes to be taken by vessels having particular destinations.

Therefore, under Section 102 of.the Ports and Waterways Safety Act of

1972, the Coast Guard is exercising its constitutional authority to

requlate tanker traffic taking into account numercus factors including
hazards and. envirommental considerations.
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In addition to the Federal provisions which are in effiect or will
shortly be in effect, the State EFSEC procedures, which have been pre-
viously described in this EIS, are intended to recognize the need for
energy facilities and provide adequate safeguards to the environment.

Approve the Amendment To Resolve Concerns That the Evans Policy
Statement Was Not Prorperly Incorporated Into the Washington CZM Program.

In the course of the controversy about the Evans Statement, there have
been Claims that the Evans Policy Statement was incorporated into the
Washington CZM Program without the benefit of proper public hearings
according to either Federal regulations or State laws, and that the
environmental impacts associated with the Statement were not adequately
discussed. This uncertainty was considered by same parties to be sufficient
grounds upon which to base a request for legal review of various aspects
-of a facility siting dispute.

Following approval of the Program, the Atlantic Richfield

Company (ARCO) applied for a Rivers and Barbors Act Section 10

permit fram the Army Corps of Engineers to expand its petroleum and
pipeline facilities at Cherry Point, an arsa east of Fort Angeles on
Puget Sound. Thereafter, a group called the Coalition 2gainst Qil Pollution
filed suit in State court to require the Washington State Department of
Ecology to exercise its Section 307 CZMA responsibilities by objecting

to the ARCO permit application on the basis of its inconsistency with
- the Evans Policy Statement. As a result of this action, ARCO and Clallam
County intervened in the lawsuit and challenged the legality of the
incorporation of the Evans Policy. Two related lawsuits against the
Department of Commerce, Office of (pastal Zone Mansgement and the U.S.
Army Corps of Engineers were subsequently initiated in Federal court
raising the same issues.

The Coalition Against Cil Pollution suit filed in State court is
moot since the Magnuson Zmendment prohibited further expansion of the
Cherry Point facility. The status of the legal challenges in Federal
court by Clallam County and ARCO depends on the outcame of this amend-
ment process.

This altermative allows the Assistant Administrator for Coastal Zone -
Management to review the facts of the incorporation of the policy in
order to detemine if, notw:l.thstandmg the merit of the Statement or its
proposed deletion, it is in the best interest of the public and the State
of Washington to dispel this cloud of uncertainty.
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B. Delay Approval of the Proposal to Delete the Evans Policy Statement:

1. until after the energy facility planning element, pursuant to
~ Section 305(b) (8) of the CZMA, has been approved as part of
the management program; or

2. until misinterpretation of the State "policy statement” on

page 17 of the program, regarding transhipment sites, is
resolved,

Delay Approval Until After the Energy Facility Planning Element Pursuant
to Section 305(b)(8) of the CZMA Has Been Approved As Part of the
Management Program

This alternative derives from the assertion that the Evans policy is a
necessary component of the energy facility planning process that must be
incorporated into the Washington Coastal Zone Management Program under
CZMA §305(b)(8). Given this view, it would ke inappropriate to consider
deletion of the Evans policy from the Washington CZM Program until OCZM

has completed its evaluation of the proposed energy facility planning
element.

The provisions of Section 305(b}(8) of the CZMA were added when the
Act was amended in 1976. The Section and the accompanying regulations,
require States with approved coastal programs to submit to OCZM an "energy
facility planning element,” which describes in detail how the State manages
its coastal eneryy facilities, These materials have been submitted to OCZM,
and are undergoing review as of this writing.

The WCZMP draft "energy element” describes the existing State mech~
anisms for review of major energy facilities, namely EFSEC. Approval of
the energy facility planning element of the WCZMP by CCZM will simply
provide a formal sanction for the existing EFSEC process as the procedure
that has been utilized by the State for several years to evaluate alternative
energy facility siting decisions, including those in the coastal zcne.
The legal analysis included in Part Four of this EIS shows, however,
that the Evans Policy Statement has no force of law and, therefore,
cannot bind decisiom-makers. Although the Evans policy has been available
for inclusion in any administrative record developed by EFSEC during a
site evaluation, it has not been used, and cannot legally be used, to
mandate a particular ocutcome. Even if the Evans Statement were retained,
therefore, it would not be a significant component of an energy facility
plamning element. The energy facility planning element merely clarifies
the relationship of the EFSEC process to the Washington CZM Program; it
does not propose the initiation of new procedures. OCZM, therefore,
anticipates that the energy element will be amended into the WCZMP, and
that a "negative declaration" will be the appropriate treatment under
the National Envirormental Policy Act (NEPA), since no new policies
or procedures will be used. Because of the abbreviated NEPA procedures
for an action accampanied by a negative declaration, and because OCZM
expects that its formal proposal to amend the WCAMP to include the "energy
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elavent” will occur in December 1978, as a practical matter, the process

for incorporation of the energy facility element is likely to overtake the
present amendment action.

In conclusion, there would be no benefit in delaying approval of the
deletion of the Evans policy pending approval of the energy facility planning
element by OCZM, because the Evans statement is unenforceable and cannoct
be expected to play an integral role in the planning process.

Delay Approval Until the Misinterpretation of the "Policy Statement”
On Page 17 of the. Program Regarding Any Transshipment Sites Is Resolved.

On page 17 of the Washington C2ZM Program, in a section describing
areas of particular concern for purposes of coastal zone management, a
statement appears which includes the following:

"Prevailing' state policy at this time indicates that the state is
not interested in becaming a major petroleum processing center or trans-
portation terminus for a major new pipeline to the midewest...”

Several individuals either raised this issue specifically or gener-
ically during the public hearings of Cctcber 4, 5, and 6, 1977. It appears
that the attitude of many in the State is that they prefer that Puget Sound
not be used as a transshipment site for oil going to the U.S. interior States.
If for scme reason, this policy were enforceable or were used to influence
facilities, the OCZM would have to review the Washington CZM Program to
determine whether or not it meets the requirement of Section 306(c)(8),
of the CZMA. This section reguires that "[tlhe management program provides
for adequate consideration of the national interest involved in the
siting of facilities necessary to meet requirements which are cother than
local in nature.™ By deleting the Evans Policy Statesment, which supports
"A single major cride petroleum receiving and transfer facility at or
west of Port Angeles", serving a possible national interest to meet the
petroleum needs of the Northern Tier States in the future, the State

would ke on record in its Management Program as not supporting any future
transfer site,

In an effort to clarify the particular meaning and impact of this
policy statement, OCZM has requested the [Cepartment of Ecology to explain
whether or not this policy was enforceable as an elaboration of State law.
The correspondence between OCZM and DOE is contained in Attachment F and
should ke reviewed at this time.

_ OCZM concludes, with DOE, that the Statement was descriptive and not an
elahoration of State policy, and was never intended to be enforced through
the Section 307 provisions of the CZMA. Given the fact that the Evans
Policy Statement is unenforceable, and that the page 17 policy is merely
descriptive and also that the State has existing facility siting

procedures which take into consideration the naticnal interest, there is

no deficiency in the State's Program concerning either energy facility
siting or national interest consideration. The attitudes of the State's
decision-makers with respect to energy facility siting appear to support
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the view that Washington remains conscious of its responsibilities to the
Nation. The public hearing transcript record arxd other articles and
decuments suggest that these decision-mzkers would support a transship-
ment facility if it were "deemed in the national interest.”

“e
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C. Deny Approval of the Proposal to Celete the Evans Policy Statement
Because Deletion Might 2Adversely Impact the Maticnal Interest in Puget
Sound as Expressed by the Magnuson Amendment to' the Marine Mammal Protection

. The Magnuson Amendment to the Marine Mammal Protection Aot of 1972
declared that "the navigable waters of Puget Sound in the State of
Washington, and the natural resources therein, are a fragile and important
national asset" (Section 5(a)(l)). It goes on to say that "Puget Sound and
the shore area immediately adjacent thereto is threatened by increased
damestic and intermational traffic of tankers carrying crude ¢il in bulk
which increases the possibility of several ceollisions and oil spills; and
it is necessary to restrict such tanker traffic in Puget Sound in order to
protect the navigable waters thereof, the natural resocurces therein, and
the shore area immediately adjacent thereto, fram envirormental harms”
(Section 5 (&) (2) and (3)).

There are many different types of natiocnal interests which are
expressed by law or Executive policy including those related to energy
needs of the Nation, and the protection of wetlands. The Magnuson
Amendment is a clear expression of the national interest of a specific
geographic resource, namely, Puget Sound. If the deletion of the Evans
Statement were in any way shown to jeopardize this expressed national
interest in Puget Sound, OCZM would very probably deny the request for
that deletion. Since the statement has been shown to afford Puget Sound
no protection that is not already available through other enforceable
mechanisms, the policy's deletion cannot adversely affect the resources.

Based on numercous studies and articles listed in Appendix 3, testi-~
mony received during the public hearings held on Octcoker 4,5, and 6, 1977,
by the Ecological Commission for the Department of Ecology on this proposed
amendment, and the envirommental impact assessment submitted by the Depart-
ment of Ecology, it is clear the potential envirommental impacts on the Puget
Sound enviromment associated with increased tanker traffic to points
east of Port Angeles are greater than if tanker traffic were contained
at or west of Fort Angeles. With respect to the terrestrial enviromment
and the impacts associated with a new temminal facility and pipeline across
or around Puget Sound, this dees not necessarily hold true.

The decision which nust be made, however, is whether or not the
deletion of the Evans Policy Statement itself fram the Management Program
will adversely impact the Puget Sound enviromment. The conclusion of
" Part IV of this EIS is that it would not, and therefore, deletion of the
policy would not be contrary to the national interest.

. (ne major potential impact that would have to be considersd if OCZIM
were to deny the amendment request, however, would be the possible with-
drawal of Washington fram the voluntary Federal CZM Program. The loss of
the protection provided to Puget Sound by the Federally-assisted management
effort of the State through the WCZMP could be a significant impact
asscciated with denial of the requested amendment. Such impacts might be
interpreted as contrary to the expressed national interest in the protection
of the Sound's resources. 13



The Magnuson Amendment, while reaffirming the Evans Statement, to same

extent supersedes it. During the passage of the Amendment, Senator Magnuson.
stated the following:

"The State of Washington has been experiencing a heated public debate
cn the location of expanded oil terminal facilities in the State's
coastal zone. While I would have preferred a unanimous decision by
State leaders settling this controversy, unfortunately this has not
happened. Instead of allowing this controversy to continue, I and
my colleagues fram the State have decided to confirm, as a matter of
Federal law, that increased tanker traffic in Puget Sound is simply
bad policy and should not be allowed." (CONGRESSICNAL RECORD -
SENATE, October 4, 1977, S16228)



D. No Action: The State Could Withdraw the Amendment Request

Part IV of this DEIS concludes that since the Evans Policy Statement
is unenforceable under both State and Federal law, theres are no
adverse envirommental impacts associated with its deletion from the
appraved Washington CZM Program. Given the fact that the statement is
hortatory in nature, and given the limitations imposed through the enact-
ment of the Magnuson Amendment to the Marine Mammal Protection Act, the
Governor could withdraw the request that the Evans Statement be deleted
in the knowledge that retent:.on of the policy would have no substantive
effect on decision making.

While there would be no adverse environmental impacts or ¢onsequences
asscciated with this alternative, this alternative would tend to prolong
the uncertainty as to what the substantive, enforceable policies of the
State are with respect to land and energy facility siting decisions in the
coastal zone.
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PART SEVEN:

PROBABLE ADVERSE ENVIRONMENTAL EFFECTS
WHICH CANNOT BE AVOIDED
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VII. Prcbable 2Adverse Envirommental Effects Which Cannot Be avoided

There are no known or real adverse envirormental effects asscciated
with this proposed Federal action. While many pecple have believed the
Evans Policy Statement to be an enforceable State policy designed to
protect the marine environment of Puget Sound, and it might well have
been under Govertior Evans, if for no other reason than it's impact on
Executive Agencies through the Governor's moral suasion, it has now been
determined to no longer have that same effect.

If the policy was enforceable and the Magnuson Zmendment was not pro-
hibiting the further expansion of the Cherry Point facility, this section
would have had to address the potential adverse envirommental effects
associated with the potential of oil spills in Puget Sound due to increased
0il tanker traffic. ‘The Evans Statement has no such legal force, and
therefore, has no effect on the likelihood of an oil spill on Puget Sound.
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PART EIGHT:

THE RELATIONSHIP BETWEEN LOCAL )
SHORT-TERM USES OF MAN'S ENVIRONMENT
AND THE MAINTENANCE AND ENHANCEMENT
OF LONG-TERM PRODUCTIVITY )
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VIII.

The Relationship Between Local Short~Term Uses of Man's Environment
and the Maintenance and Enhancement of Long-Term Productivity.

The Evans Policy Statement was designed to maintain the long-term
productivity of the Puget Sound marine enviromment by reducing the risk
factor of a major oil spill by reducing 1) the number of transfer sites,

2) the amount of vessel traffic in constricted channels, and 3) the .
amount of envirommentally sensitive marine waters to be exposed to the risk.
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PART NINE:
IRREVERSIELE AND IRRETRIEVABLE COMMITMENTS

OF RESOURCES THAT WOULD BE INVOLVED IN THE
PROPOSED ACTION SHOULD IT BE IMPLEMENTED
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IX. Irreversible and Irretrievable Committments of Resources That Would Be
Involved in this Proposed Action Should It Be Implemented

There are no known resocurces that would be irreversibly or irretrievably
camitted as a result of deleting the Evans Policy Statement from the
Washington CZM Program. The action itself will not trigger a construction
project or be responsible for increasing the tanker traffic in Puget Sound
since the Evans Policy Statement is unenforceable and any expansion or
construction of an oil terminal facility east of Port Argeles for needs
other than those of the State of Washington is prohibited by Federal law.
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PART TEN:

CONSULTATION AND COORDINATION
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X. Consultation and Coordination

This section presents an account of the consultation and coordination
process involved in the preparation of this DEIS. Since the Governor of
the State of Washington first requested the deletion of the Evans Policy
Statement, members of OCZM have consulted the following individuals and
agency representatives.,

Staff members of the NMational Oceanic and Atmospheric Administration,
Office of General Counsel, provided the legal assessment. Washington State
Department of Ecology, Office of Lards Programs provided OC2M with an
environmental analysis of the proposed amendment in September, 1977 and a
camplete transcript of the public hearings on the issue which were held
by the Ecological Commission on Octcber 4, 5, and 6, 1977,

A number of discussions were held with various staff members of the
U.S. Congress and the Washington State legislature, including the staffs
of Senator Warren G. Magnuson; Mr. Douglas Anderson, Staff Counsel
for the U.S. Senate Cammittee on Cammerce, Science and Transportation; and,
Mr. Curtis Eschels, Senior Research Analyst for the Washington State Senate
Energy and Utilities Comittee. These individuals provided addlt:.onal
information on the State's envirommental analysis.

Messrs. Warren Baxter, Steve Dice and John Welsh of the U.S. army Corps
of Engineers District - Seattle, provided OCZM with a substantial amount of
envirormental information on Puget Sound and the oil transportat:.on and
pipeline proposals.

LIC McDonald of the U.S Coast Gaiard provided information on the status
of the Coast Quard regulations governing tank vessels in Puget Sound.
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ATTACHMENT A:

FEDERAL AGENCY COMMENTS CN THE DRAFT
WASHINGTION COASTAL ZONE MANAGEMENT
PROGRAM REGARDING ENERGY FACILITY SITING



Attachment A
Federal Agency Camments on the Draft
Washington Coastal Zone Management Program

In February 1975, CC2M received a revised draft of the Washington C2M
Prcgram for review,

On March 21, 1975, OCZM made available to the public, CEQ and Federal
agencies a draft envircrmental impact statement on the draft WCZMP. This
pregram and the DEIS did not address the tanker terminal issue.

On April 22, 1975, CCZM and the State of Washington held joint public
hearings on the draft management program and DEIS. Neither the tanker
isswe or oil transportation was raised as a concern in this public hearing.

The Fede:al agency review of draft program and ’EIS (cament pericd
closed May 10, 1975) resulted in the following camments from Federal agen-
cies, relevanth to the Port Angeles policy"

1) FE2-Frank Zarb (May 20, 1975)

"...certain enemyy facilities are particularly
deperdent upon the utilization of or access to
coastal watars.,"

"We urge more detailed treatment of the substan-
tive matters included in the enclosed statement.”

"Section 923.4—Problems, Goals, Policies and Obijectives ‘

The Washington Program provides no explicit and detailed
statement of policy concerning the siting of energy facil-
ities in the coastal zone. There are occasional references
to "power generation,"” "deep draft port facilities," "patro-~
chemical facilities," amd "oil ard gas drilling." These
references irdicate that the procedures pertaining to the
energy facility siting question. A more detailed treatment
is needed, however, covering the full ramge of types of
regulations. Given the envirommental concern frequently



2)

3)

asscciated with the develomment of energy facilities and
the importance of adequate energy facility capacity, the
ernunciation of a detailed policy on this subject should

be a major cbjective of the program.”

Section 923.13—Areas of Particular Concern

"Pertinent regulations (CFR 923.13) strorgly suggest (if not
require) that areas in the coastal zone especially suited
for development be designated as "areas of particular concern.”

"As noted earlier, FEA believes that the program should identify
areas which are especially suitable for energy development, and
designate them as "areas of particular concern.”

Section 923.14—Guidelines on Priority of Uses

"...with respect to other categories of energy facilities (than
thermal power plants), the Washington Program is virtually silent.
This is a significant deficiency.”

Section 923.15—Natiocnal Interest in the Siting of Facilities

"FEA'S prmczpal reservation concerning Washington's proposed
program is that it does not suff:.cz.ently evidence consider-
ation of the National interest in energy facility sJ.tJ.ng in
planning for uses of the coastal zcne. The program is already
in place at the State level based on the Shoreline Management
Act, which was primarily designed to protect. State and local
interests. Cne of the requirements of the Coastal Zone Manage-
ment Act is to insure that State and local goverrment adequately
consider Naticnal and regional interests in management of the
coastal zone.” A

Federal Power Commission (Richard Hill - May 12, 1975)

"The Program must detail the impact of energy supplies and
shipments on its Coastal Zone, and describe how the Coastal
Zone Plan will provide for State, regicnal, and Natiocnal
needs. The Program must explain how ports, ING storage
facilities, refineries are presently treated, and how the Plan
will ensure that the needed facilities can be accommodated."”

Energy Research and Develcrment Administration
(James Liverman - May 30, 13975)

"It is not clear wiehter Pederal approval and State implemen~
tation of either or both of the proposed CIM programs will have
substantial implications for ERDA in the siting of energy
related research and development, and demonstration facilities,
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"We would recamend withholding Federal approval of the Washington
CZM program pending a determination by ERDA, and other concerned
Federal agencies that acceptable procedures and administration
mechanisms have been established to ensure adequates consideration
of the national interests in siting energy related facilities."

After a delay in program approval in order to substantially revise the
management program in response to these and other camments, Washington
DOE formally reéubmitted its revised management program, December 12, 1975.
This final program reccgnized the incidents of pollution related to oil
" spills, designated Port Angeles as a possible oil transfer site, discussed
the potential impacts of Alaska North Slcpe 0il on Puget Sound and the
Strait of Juan de Fuca, cited the Oceancgraphic Camission's feasibility
study of offshore mono-buoy and related transfer facilities, which re-
sulted in a report to the legislature entitled "Offshore Patroleum
Transfer System for Washington State,” and discussed the State's tanker
law restricting tankers entering Puget Sound.

This revised management-program specifically cited the significant
impacts of petroleum transfer and processing at Cherry Point in Whatcom
County. It cited the Oceancgraphic Commission's preferred alternative
contenplating unloading tankers at or west of Port Angeles and piping crude
petroleum to Puget Sound Refineries.

This revised management program was circulated for Federal agency review
on December 18, 1975. |

Meanwhile, at its public meeting on December 22, 1975, the Washington
Oceancgraphic Camuission adopted a resclution urging the Governor and the
State Legislature to enact a four point State oil transportation policy,
including:

1) ™he only construction eligible for permits through

Janwary 1986 should be part of a new single camon use
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crude oil temminal which could ke built only at a site in the
Port Angeles region,

2) "To encourage corstruction of such a terminal, econcmic
incentives should be granted (subsidy by Federal/State tax
exemptions, reduced utility rate or some cambination),

3) PA State authority should establish State safety regulations
for all pipelines and set rates for intrastate transportation,

4) "State authority should establish a set of envirormental review
criteria for such a terminal and pipeline system."

On Pebruary 15, 1976, the extended Federal agency review of the final
management program erded. The following additional comments were received
by Federal agencies fram this review:

Maritime Administration (Jamuary 1976):

"Me Washington Coastal Zone Management Program is at the
present time the primary vehicle in the State for assuring
that the State's interest is considered in oil exploration,
_transportation ard facility siting. We find this to be
equitable ard realistic, with particular reference to States
which are involved in the movement of petroleum, such as the
State of Washington. Same consideration should be given to
the develcpment of port reception facilities for the collec-
tion, treatment ard disposal of oily wastes fram vessles.”

Energy Research and Develcopment Administration
{J., Swinebroad, March 3, 1976):

"The one difficulty I f£ird with the program is that I believe
insufficient attention is given to the problems of coastal
zone program ard with the development of energy facilities.

I believe the program should have same detailed statements of
policy relating to the siting .of energy facilities. It would
be helpful if the program could identify areas especially
useful for the siting of such facilities. Perhaps these areas
could be designated as areas of particular concern.”

Federal Ene Administration
(W. Roserburg, Febrary 20, 1976):

"We find that the State has not resporded to our original camment
that the procgram provides no explicit and detailed statement of
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policy concerning the siting of energy facilities in the coastal
zone. The WCZMP indicates in several places that energy devel-
opment 1s one of the State's highest priorities. However, since
the State has no present articulated policy on energy development
and no general land use category clearly related to energy develcp~
ment, it is more difficult to effectively evaluate or interpret
the program.”

On March 29, 1976, Governor Evans submitted several modifications
of the WCZMP to Dr. Rcbert M. White, Administrator with the statement:

"I believe that the attached material will resolve the gquestions

and concerns raised by the varicus reviews of the program document,
and that you should be in a position to approve the Washington State's
Program with no further difficulty.”

The following additions were included in this gubernatorial submission,
in response to the concerns about the treatment of energy facilities by the
WCZMP and DEIS. These additions included the Evans Policy Statement that is
the subject of this DEIS, and were based on recamxendationsfmn the Oceano-
graphic Commission and the Eh@.\rgﬁ7 Policy Cc-amcil, which involved public
‘ hearinés. The principal Sthe;: relevant additions wers two new "program
enhancement cbjectives” addressing energy facility siting and review. The
new objectives state: '

l. "The State Legsilature has recently expanded the scope of the
Thermal Power Plant Site Evaulation Coujcil to embrace the siting of all
types of energy facilities, and this new energy act also addresses other
energy problems and issues. Insofar as energy facilities and other concerns
may affect the coastal resource, the Department will work with the State's
new energy program and the Federal energy agencies to ensure compatible
State/Federal energy efforts as they affect the coastal zone, especially
insofar as facilities siting is concerned.”

2. "Washington State will soon be faced with greater amounts of
incaming crude oil shipped by tanker. The possibility of a single oil
tanker receiving temminal located in the Port Angeles vicinity has
becane a serious proposal. The Department will devote special effort to
assist via CZM, the feasibility determination of this proposal. If the
proposal is found feasible, the Department will work toward the best
siting, des:.gn and management of this terminal using the CZM program as the
focal polnt of thJ.S effort.”



° ATTACHMENT B:

THE WASHINGTCN COASTAL ZONE MANAGEMENT POLICY
ON AN OIL TERMINAL AT OR WEST OF FORT ANGELES



Attachment B
A Policy Statement by Governor Daniel J. Evans on the Siting of

an 0il Terminal at or West of Port angeles*

The State of Washington, as a matter of overriding policy, positively
supports the concept of a single, major crude petroleum receiving and
transfer facility at or west of Fort Angeles. This policy shall be the

* fundamental, underlying principle for state actioﬁs on the North Puget
Sound and Straits oil transportation issue and is specifically incorporated

‘ with.in the Washington State coastal zone management program. State
programs, and specifically state actions in pursuit of the intent of
federal consistency, shall be directed to the accamplishment of this
objective. Further, it is the policy of the Washington coastal zcne
management program to minimize adverse effects in the area, and to seek

mitigation of unavoidable adverse impacts.

Policy on the Expansion of Existing Oil Terminal Facilities
The use of a single offloading site at Port Angeles has the dual purpose
of lessening vessel traffic in the inland marine waters and the number of
transfer points with their asscciated spill problems. The objectives of
this major proposal are to reduce the risk factor of a major oil spill
" by reducing the number of transfer sites, the amount of vessel traffic
in constricted channels, and the amount of envirommentally sensitive
marine waters to be exposed to the risk.
The offloading facility and tfansportation system at Port Angeles shall
be designed to include pmvision§ t0 supply existing refineries in Whatcom

(*Note: This insert appears on page 136 of the Washington Coastal Management
Progran, ) 4
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and Skagit Counties. Unless specific plans and firm cammitments to
connect to the Port Angeles facility are included, individual expan-
sions to existing offloading facilities or proposals to deepen channels
to accammodate deeper draft vessels are considered inconsistent with the

single terminal concept as incorporated in the state coastal zone manage-

ment program.
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[4910-14]

Title 33-—Navigation and Navigabie
Waters

CHAPTER [—COAST GUARD,
DEPARTMENT OF TRANSPORTATION

[CGD 78-0401

PART 161—VESSEL TRAFFIC
MANAGEMENT .

Puget Sound

AGENCY: Coast Guard, Department
of Transportation.

ACTION: Interim Navigation Rule,

SUMMARTY: This interim rule prohib-
its entry of ofl tankers In excess of
125,000 deadweight tons into the US. -
waters of Puget Saund esst of Discov-
ery Island Light and New Dungeness
Light. On March 6, 1978, the U.S. Su-
preme Court declared a similar prohi.
bition of the State of Washington to
be unconstitutional. This interim rule
is necessary pending preparation of
additional Vessel Traffic Service
(V'TS) regulations in order to provide a
continuing scheme for controlling
vessel operation in Puget Sound and
to avert reduction in environmental
protection that could otherwise occur.

EFFECTIVE DATE: This rule is effec-
tive on March 14, 1978, and will
remain in effect until September 9,
1978. Exlendod to June 92, 14 M

ADDRESS: Comments on these regu.
lations may be suhmittad to Comman-
dant (G-CMC/81), (CGD T3-040), US.
Coast Guard, Washington, D.C. 20580,
Comments will be available for exari-
ration at the Marine Safety Council
(G-CMC/81), Room 2117, Department
of Transportation. Nassif Building, 400
gggggm Street SW., Washington, D.C.

FOR FURTHER INFORMATION
CONTACT:

Captain George . Greiner, Marine
Safety Council (G-CMC/81), Room
8117, Department of Transportation,
Nassif Building, 400 Seventh Street
SW., Washington, D.C. 20590, 202~
426-1477.

SUPPLEMENTARY INFORMATION:
Persons wishing to comment on this
rule may do so by submitting com.
ments to the address listed abave,
Commenters shouid include their
names and addresses, idemtify the
dotket number of this rule (CGD 78-
040), and give reasons for their com-
ments. Based upon comments received,
the rule may be modified or suppie-
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RULES AND REGULATIONS

mented. This rule iz issued without
prior opportunity for public comment
on its contents. Immediate action is re.
guired in order to preserve the size
limitations previously in effect In
Puget Sound and to avert reduction in
environmerkal Drotection that could
otherwise occur while comprehensive
Coast Guard rule making is In pro-

-gress. Accordingly, & delay in publish.

ing this rule would be contrary to the
public interest.

DRAFTING INPORMATION

The principal persons involved In
drafting this rule are: Rear Admiral
Sldney A, Wallace, Project Manager,
Office of the Secrstary, and William
R. Register, Project Attorney, Office
of the Chief Counsel, USCG.

Bacxzgrovmo ’

L. T am issuing this rule as an inter-
im measure under the authority of the
Ports and Waterways Safety Act of
1972 (33 U.S.C. 1221-27). The rule is
necessary to maintain the current de
{acta level of protection of the naviga-
ble watars of Pugst Sound and adja-
cent waters in the State of Washing-
ton, and the resources therein, from
environmental harm resulting from
vessel or structure damage, destrue-
tion. or loss until the possible issuance
of additional vessel traffic service reg-
ulations.

2. The United States Supreme Court
on March @, 1978, in the case of Ray v.
Atlantic Richfield Co., No. 76~830 de-
clared unconstitutional several provi-
sions of the State of Washington
Tanker Law directed to preventing en-
vironmental damage by oil tankers in
Puget Sound. Among the provisions
struck down by the Court was one pro-
hibiting oil tankers exceeding 125,000
deadweight tons from entering Puget
Sound. While the litigation has been
in progress, tanker operators refrained
from using oil tankers exceeding
125,000 deadweight tons Iin Puget
Sound. For ressons outlined hereafter,
I believe it to be necessary to continue
this practice on a temporary basis.

3. Although there are certain operat-
ing restrictions currently in effect for
Rosario Strait because of navigational
hazards pecullar to that area, the
Coast Guard hag not yet taken action
to limit the size of vessels entering
Puget Sound. The Coast Guard hasg
been conducting studies necessary to
determine the need for, and the sub-
stance . of, possible additional vessel
tratfic service regulations. Under Title
I of the Ports and Waterways Safety
Act, the Secretary of Transportation
and his delegees are required to con-
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sider the existence of state and local
practices and customs {n determining
whether it {s necessary or desirable to
exercise suthority under the Act.
Until the Washington statute was de-
clared unconstitutional, it was not nee-
esgary to axciude larger tankers under
the authority of the Ports and Water-
ways Safety Act of 1872 while the
Coast Guard review was pending.

4. The Coast Guard will now draw its
studies to a tentative conciusicn and

initiate rulemaking action. An advance
notice of proposed rulemaking will be
published in the very near future, and
apportunity for participation in the
rule making will be provided to the
public, .Including State and local gov-
ernments, representatives of the
marine industry, port and harbor au-
thorities, environmental. groups, and
other interested parties. While rule
making i3 in process, this 180-day
emergency rule will continue, as a
matter of Federal action, the similar
restrictions of the State of Washing-
ton regarding oil tanker traffic in
Puget Sound.

AcTioN

Therefore, under the authority
vested in me by 33 U.S.C. 1221 to con-
trol vessel traific in areas I determine
to be especially hazardous, I am issu-
Ing the following interim rule as an
amendment to Part 161:

Subpart B—Vessel Traffic Services

Arreorx A-Pocrt SOUND INTIRIM
Navicarrow Rotx .

(a) No Derson may operats or cause or au-
thorize the operstion of any oil tanker in
excess of 125,000 deadweight tons bound for
a port or place In the Unitad States in
waters of the United States lying east of a
straight line extending from Discovery
Island Light to New Dungeness Light and to
all points in the Puget Sound area north
and south of these lights,

(b) Nothing herein affects the exercise by
the Commandant of the Coast Guard, the
Coast Guard Thirteenth District Command.
ar, the Coast Guard Captain of the Port, Se-
attle, or the Commanding Officer of the
Puget Sound Vessel Traffic Service, In re-
spect 0 oil tankers of less than 125.000
desdweight tons on Puget Sound. of the au-
thority which bag been delegated to them
c‘?d:;z. the Ports and Waterways Safety Act

1

{¢) This rule is effective immediately and
shall remain in effect until September 8,
1973,

(33 U.8.C. 122¢.)
Dated: March 14, 1978.

- Brocx Apaxs,
Secretary of Transportation.
PR Doc. 78-T7T40 Fled 3-22-78; 8:45 am]

X
¥



ATTACHMENT E:

Pederal Register, Vol. 43, M. 59
March 27, 1978

Advance Notice of Proposed Rulemaking
Department of Transportation,

U.S. Coast Guard

Tank Vessel Operations - Puget Sound




i2z40

{4910-14]
DEPARTMENT OF TRANSPORTATION

Coast Guard

[33 CFR Subchaptee P]
[CGD T8-0411
PUGET SOUND

Tank Vessel Operations
AGENCTY: Coast Guard, DOT,
ACTION: Advance notice of propesed
rulemaking.

SUMMARY: The Coast Guard is con-
sidering issuing regulations governing
the operation of tani vessels in the
Puget Sound area. This action is taken
because on March 8§, 15878, the U.S, Su-
preme Court declared several sections
of the State of Washington Tanker
law concerning tanker operation in
Puget Sound unconstitutional on the
basis of Federal preemption of state

law. The Coast Guard is studying the-

entire scope of tank vessel.operation
in the Puget Sound area in order to
arrive at the best solution for pretec-
tion against environmental harm re.
sulting from vessel or structure
damage, desiruction, or loss, and is
seeking comments to assist it in
making a determination.

DATES: 1. Comments must be re-
csived on or befors May 12, 1978. 2.
Public Hearing: The Coast Guard will
hoid a public hearing on April 20-21,
1918, beginning at 9 a.m. in the north
suditorium, 4th floor, Federal Build.
l‘%%sh. 917 Second Avenue, Seattle,

ADDRESSES: Comments should be
submitteed to Commandant (G-CMC/
81), (CGD '18-041), U.S. Coast Guard,
Washington, D.C. 20590. Comments
will be svailabie for examination at
the Marine Safety Council (G-CMC/
81), Room 8117, Department of Tran-
portation, Nassif Building, 400 Sev-
gggho Street SW., Washington, D.C.
9

FOR FURTEER DTFORMATION
CONTACT:

Captain George K, Creiner, Marine
Safety Council (G-CMC/81), Rcom
8117, Department of Transportation,
Nassif Building, 400 Seventh Street
SW.. Washington, D.C. 20590, 292~
426-1471.

SUPPLEMENTARY INFORMATION:
Interested persons are imvited to
submit written views, data, or argu.
ments concerning this advance natice.
Written comments whouild i{nciude the
docket number CGD 78-041) and the
name and address of the person sub-
mitting the comment. All comments
received before the expiration of the
comment period will be considered
before further action is taken.

FROPOSED RULES

Interssted. persom are invited to
attend the hearing and presant oral or
written statements on these proposals.
It is requested that anyone desiring to
make comments notify Captain

Greiner at least ten days before the

scheduled date of the public hearing,
and specify the approximate length of
time mneeded for the presentation.
Lomments at the public hearing will
normally be heard in the order the ree
quest to comment i3 received. It is
urged that a written summary or copy
of the oral presentaiion be muuded
with the request.

DrAFTDNG INFORMATION

The principal persons involved In
drafting this advance notice are; Com.
mander Robert Janecek, Project Man-
ager, Office of Marine Environment
and Systems, and Edwarzd J. Gill, Jr.,
Project Attorney, Oftice of the Chief
Counsel.

Bacxcroonn

The Coast Guard originally lssued
regulations for the Puget Sound
Vessel Traiflc Service on July 10, 1974
(39 FR 295430). Minor changes were
made on June 9, 1977 (42 FR 29481),
The Service was established because of
congested vessel traffic and hazardous
weather conditions.

The State of Washington Tanker
Law (Chapter 125. Laws of Washing.
ton, 1975, First Extrsordinary Session,
Wash., Rev. Code §38.16.170 et seq.)
wa3 adopted to regulate certain as.
pects of the design, size, and move-
ment ol tank vessels carrying oil in
Puget, Sound.

The United States Supreme Court
on March 6, 1978, in Rey v. Allantic
Richfield Co. (No. 76-530) declared
several provisions of the State of
Washington Tanker Law unconstitu.
tional based ca Federal preemption of
state law.

On March 14, 1978 (published in the
Froepal REGISTER 0n March 23, 1978),
the Secretary of Transportation issued
an interim navigation rule prohibiting
the operation of oil tankers in excess
of 125,000 deadweight tons bound for
a port ar place in the United States in
waters of the United States lying east
of a straight line extending from Dis.
covery Island Light to New Dungeness
Light and to all points in the Pugst
Sound ares porth and south of these
lights (“designated waters”). This in-
terim rule, which is effective through
September 9, 1973, was considered nec.
essary to maintain the de facto level of
protection of the navigable waters of
Puget Sound and adjacent waters in
the State of Washington, and the re-
sources therein, until the possible issu-
ances of additional reguiations.

In this advance npotice, the Coast
Guard is soliciting comments and sug-
gestions from interested parties com-
cerning possible approaches the Coast

Guard can take to continue and en.
hance the protection of the designated
waters and vessels operating therein,

Facrors To B CONSIDERED BY THE
° CoasT GUARD

Section 102 of the Ports and Water-
ways Safety Act of 1972, (33 U.S.C.
1222), requires full consideration of
the wide variety of interests which
may be affected by the exercise of reg-
ulatory authority under the Act. In
dete the need for, and the sub.
stance of, any rule or regulation the

. following factors must be considered-

1) The scope and degree of the haz-
ards;

(2) Vessel traffic characteristics in-
cluding minimum interference with
the flow of commercial traffic, traffic
volume, the sizes and types of vessels,
the usual nature of local cargoes, and
similar factors:

(3) Port and waterway configura-
tiops and the differences in geograph-
ie, climatic, and other conditions and
circumstances;

(4) Environmental factors;

{5) Economic impact and effects:

{8) Existing vessel traffic control sys-
tems, services, and schemes; and

(T) Local practices and customs, n-
cluding voluntary arrangements and
agreements within the maritime com-
munity.

Specific comments and information
concerning these factors, as they
apply to Puget Sound and adjacent
waters are especially desired.

Possmiz REIGULATORY APPROACHES

The regulations under consideration
would be applicable to tank vessels
bound for a port or place in the United
States in waters of the United States
lying east of a straight line extending
from Discovery Island Light to New
Dungeness Light and to all points in
the Puget Sound area north and south
of these lights.

The Coast Guard is aware that var-
{ous approaches may be taken in possi.
ble reguiation of tank vessels, Several
possible approaches are set out below,
The Coast Guard solicitis comments
on these approaches, but also wel-
comes comments and suggestions con.
cerning any other reasonable alterna-
tives including cormments concerning
the necessity for any regulatory ac- -
tions at all. Comments are specifically
requested on the possible benefits or
adverse effects of these regulatory ap-
proaches, or on any alternatives heing

su

The Coast Guard is considering the
following as possihle approsches:

1. Specifying times of entry into,
movement within, or departure from
the designated waters.

2. Limiting the size of tank vessels
utilizing one or more of the following
criteriaz

{a) Gross tonnage.

FEDERAL REGISTER, YOL 43, NO. S9—-MGNOAY, MARCH 7, 1978
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b ¢ tonnage.

(c) Length of vesseis.

() Breadth of vessels.

{e) Tank size. * =

(1) Keel clearance. .

Limiting the speed of tank vessels,

4, based on the

particuiar o ar

steering and navigational capabilities
of the vessel.

8. Issuing regulations which restrict

- tank vessel opemation during hazard.

FEDERAL REGISTER, VOL. 43, NO, S3--MONDAY, MARCH 27, 1978
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PROPOSED RULES

ous weather conditions or in hazard-
Qus aresas.
8. Issuing requirements for tug aasis.
tance or tug escort for tank vessels,
. Issuing ons governing pis
lotage requirements.

8. Appraising possible vessel controls
and/or requirements based upon spe-
cific routes to he taken by the vessels
having {n mind particular destinations.

Comments are particularly solicited
concerning vessel size and its reiation

* to mapeuvering capabilities of the

vessel; whether recommended limita-
tions shouid be applied singuiarly or

E-2
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{n combination with other criteria;
and which aress within the designated
waters are considered especially haz-
ardous to navigation or environmen-
tally sensitive.

(Sec. 104, Pub. L, 92-340, 55 Stat. 424 (33
TS.C, 1224) 49 CFR L4dnk4))

Q. W. Smex,
Admiral, U.5. Const Guard
Commandant,

Mascm 22, 1978,
{FR Doc. T8-7938 Flled 3-24-78; 3:45 am]




ATTACHMENT F':

CORRESFONDENCE REGARDING PROGRAM
STATEMENT ON STATE DISINTEREST
IN BEING A TRANSSHIPMENT SITE

A. Ietter from Robhert W. Knecht to
Wilbur G. Hallauver, Cctcker 17, 1978

B. Ietter from Wilbur G. Hallauer to
Fobert W. Khecht, October 19, 1978



UNITED STATES RDEPARTMENT OF COMMERCE
NMatianal Qceanic and Atmospheric Administration
RooninRcaoiarsa0aa2

Office of Coastal Zone Management
3300 Whitehaven Street, N. W.
Washingteon, D. C. 20235

Qetober 17, 1978

Mr, Wilbur Hallauer
Director

Department of Ecology
Olympia, Washington 98304

Dea: Mr. Hallauer:

As you know, the Office of Coastal Zone Management has been processing
the request of the State of Washington to delete from its coastal zone
management program the policy to locate an oil port facility only at
Port Angeles or west, The draft environmental impact statement on
this action is nearly ready, but a question has arisen regarding the
policy which will remain if the Port Angeles policy is deleted.

In the transeript of the public hearings of October 4, 5, and 6, 1977,
Craig S. Ritchie, Prosecuting Attorney for Clallam County, notes:

"on page 17 of the program there is a statement that says:
'Prevailing State policy at this time indicates that the
State is not interested in becoming a major petroleum
processing center or transportation terminus for a major
new pipeline to the midwest ...' " (October 4, 1977, p. 13).

Mr, Ritchie goes on to point ocut that if the Port Angeles policy is
deleted, "all you are left with is a prevailing State policy that the
State is not interested in becoming a major petroleum processing center
or transportation terminus,” (October 4, 1977, p. 18).

We believe that there may be considerable confusion if the purpose and

enforceability of this statement is not clarified for the record. Since
the words "State policy” imply enforceability, and since we are not aware
of any State law that could establish enforceability, it is important to

clarify this matter as part of the eanvirommental impact statement on the
amendment, )




- Robert W. Knecht

-2—

To this end, we will need a clear statement from the Department of Ecology
regarding any support in law that this "policy" may have. Absent such

an enforceable policy, an equally clear explanation is needed that this.
statement of "policy™, in fact, was intended to describe the writer's
impression of popular sentiment in Washington regarding petroleum trans-
shipment. The letter clarifying this question will be included in the
EIS to support our evaluation that the subject statement is not an
enforceable policy and may not be used for any Federal consistency review.

Please let us know your views on this as scon as possible so we can
continue to process your request for the amendment.

Sincerely,

Lt Foeer

Assistant Administrator
for Coastal Zonme Management
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STATE QF DEPARTMENT OF ECOLOGY

WASHIN GTONM Cmpis, Wasvington WSA 8 TRI2N
Dty Lew Hay
Goturnar October 13, 1978

Hr. Rcbert Y. Knacht
Assistant Administrator
Tar Coastal Zone HManagement
Haticmal Oceanic and Atmaspheric
Administracion :
0ffice of Coastal Zone Management
3300 Whitehaven Street, MN.W,
Washington, D.C. 20235

Cear Hr, XKnecht:

In respanse to your letter dated Octeber 17, 1978, I wish to clarify the
language which appears an page 17 of the 1976 Washington State foastal
Zone Management Program. You have raised questions as Lo whether TRIS
statament comprises a substantive state policy or program authority of the
Washington Coastal Management Program, The statement in gquestion is found
under the dascription of the "Northern Strait and Puget Sound Peiraleum
Transfer and Processing Area,” one of ten identified “Areas of Particuylar

Concern” in tha state's Ceasta] Zone Management document. The language
in question is proyided below:

"Prevailing state pelicy at this time indicatas that the
state 1s not interastad in becoming 2 major patroleum
processing centsr or transportation ferminus for 2 major
new pipeline to the midwest, though how much additicnal
patroteun traffic would actually be generated is not
entiraly clear.*

As yau will note, this Tanguage appears within the chapter of the Coastal
Zane Management document whicfi strictly provides a narrative desoription of
the state's coastal zone and 145 atiendant rescurces. This chapler is
entitled “Chaptar Il, Washinaton State's Coastal Zone” and covers an over-
view of coasial rescurces and Arsas of Particular Concern. Subsequent
chapters in the document deal specifically with the program autherities

and substantive policies which together combine to fulfill the require-
menis for a state coastal zone managesment pregram.

Tha lamguage in question was cbwiously not intended as a statement of
program authority or stata poticy in the context in which it was made.
perhaps it 1s unfortunats thal the tarm "policy” was used. The gtatement
was made with the specific intent ta dascribe the general atiitude which
seemed to prevail at the time 1t was writian with respect to the "Horthern

trait and Puget Sound Patraleun Transfer and Procsssing Area™ Area of
Particular Coacern. .



Mr. Robert W, Knecht
Qctobar 19, 1378

Page Two

The language was included far the axpress purpose of supporting the argu-
ment that this particular area was worthy of consideration as an Area of
Particular Concern, with unigue resources in need of more intense considera-
tion during Coastil Zone Management program implementaticn. At ao tims

did we, nor do we now, consider this descriptive statement a reiteratien

of a formal state policy, nor a Coastal Zone Management program authority
for any legal purpese, including implementation of federal cansistency
under §307 of the Coastal Ione Management Act. If we had intended this

to be the case, we certainly wauld have made such 3 statement in more
explicit terms and have included it elsewhere in the program document.

We neither see the need nor fntend to take action to delete or madify
the language gn page 17 at this %time. In the future we will clarify sh'ls
along with other portions of the document,

I trust the abaove clarifies aur pcsitian and griginal {ntent with respact
to the referenced language. If you have any further questions please do
not hesitata to call upon me.

¥ urs_gtg'!y.

~ Ve,
-gilec;a E Hallduer

NGH: kb
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